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CURRENT ‘TOPICS. 





It would seem to be axiomatic truth that of 
all the statutes which our legislative bodies, 
and the specially selected boards of revision; 
concoct, those relating to the punishment of 
crime are specially entitled to be carefully and 
accurately drawn. The necessity for such 
care and precision is particularly manifest, 
when we consider the growing leniency of the 
courts in their interpretation of penal laws. 
And yet what a commentary upon the woeful 
lack of the requisite precision in such laws 
is the decision of the Supreme Court of the 
16 Cent. 
L. J. 308. Nor is the State of Missouri alone 
in the possession of such a blundering re- 
vision as enabled the defendant in that case 
to cheat the gallows. The more recent de- 
cision of the Supreme Court of Colorado in 
the case of State v. Garvey, exactly parallels 
the Kring case (the report of which, printed 
in this Journat, is cited by the court), with 
the important addition that, practically, it 
it will operate as a general jail delivery of all 
persons confined in Colorado under accu- 
sation of certain classes of crimes com- 
mitted prior to March 1, 1881, when the 
present penal code went into effect. Say 
the court; ‘*‘In support of the proposi- 
tion that the legislation of 1881 had the 
effect to change the rule of evidence and 
to increase the punishment, the prisoner’s 
counsel makes the point that as the law stood 
at the time the offense was committed, a 
prisoner had a right to plead guilty, and by 
so doing escape all hazard of a death 
sentence. ‘This plea they say was conclusive 
upon the prisoner’s innocence of murder in 
the first degree and conclusive of his guilt in 
the second degree; that the court was bound 
to accept the plea and render judgment 
thereon for the lower grade of murder, with- 
out an examination of the facts for the pur- 
pose of ascertaining the degree of guilt.’ 
The court felt compelled to adept this view, 
and hold that a law having this effect was ex 
post facto and void, following State v. Kring, 
supra, consoling itself meanwhile, with the 
reflection of the Supreme Court of Massa- 
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chusetts, that ‘‘though it is desirable that all 
offenders against our penal laws should be 
punished, yet it is better that one should oc- 
casionally escape than that the fundamental 
principles of the criminal law should be vio- 
lated.’” Commonwealth v. McDonough, %5 
Mass. 581. 

It must be borne in mind that in both these 
cases, this failure of justice isthe ultimate 
result of the fact that the man who drew the 
amendatory law,altering the rights of defend- 
ants in criminal cases was not sufficiently 
informed upon the principles of statut- 
ory construction tu realize the necessity of 
inserting a saving clause as to offenses there- 
tofore committed. The fact of this defic- 
iency of legal acumen is discreditable to the 
legislature and directly so to that portion of 
the legal profession who form such a large 
proportion of its numbers. 





Says a recent issue of the Viryinia Law 
Journal : 

There is really never any good excuse for typo- 
graphical errors—those irrepressible children of care- 
lessness—and we dislike to acknowledge them in pub- 
lic. In our editorial of last month on ‘*short Opin- 
ions,’’ we wrote ‘‘leaving,’’ ‘*intricate,’’ and **ab- 
solutely,’’ and were surprised to tind them translated 
**having,’’ ‘*intimate,’’ and ‘*absolute.’’ Of course 
in such cases all well-reguiated people understand 
that it isin order to abuse the printer. This, how- 
ever, did not prevent the occurrence of a somewhat 
singular coincidence. The Wisconsin Legal News 
favored us by copying the article into its columns, 
errors and all, but credited it to the Ohio Law 
Journal; and the CENTRAL LAW JOURNAL copied 
with commendation the greater portion ofit, kindly 
correcting the errors, and credited it to the Pucisic 
Coast Law Journal! We have looked somewhat 
anxiously to the O. L. J. and the P. C. L. J., to see if 
we had been doing a little unconscious pilfering. We 
plead not guilty. Come, gentlemen; what say you” 
As was said by the clown’s wife, ‘*‘it is a little thing, 
but it is mine own???” 


For our part, we are sorry we failed to give 
credit where credit was due; it was inad- 
vertence. We may say too, we are proud 
of having corrected our brother's errors, 
which our Wisconsin brother failed to ac- 
complish. In the matter of giving credit, we 
claim to be a little particular, except perhaps 
as to reported cases. Of these we regard the 
opinion and the work of an cilicial reporter as 
public property, inasmuch as they are public 
functionaries. ‘The syllabus of an unoillicial re- 
porter, as wellarticles, book reviews, etc., we 
think should be regarded as private property 
and respected accordingly. 
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COMMISSIONS OF REAL ESTATE 
AGENTS. 


It is a very simple proposition of law that 
when an agent is employed for a certain pur- 
pose, and discharges his duty within the 
scope of his employment, and performs all 
that is necessary and proper for him to do, 
then he has earned his full compensation ;1 and 
his principal’s declining or refusing to adopt 
the agent’s acts, or profit thereby, does not 
effect the agents right to his full and com- 
plete hire, the same as if the principal had 
ratified the acts of the agent.? 

The general doctrine may be said to be 
that the employment of a real estate agent to 
sell, does not mean that he is to sell, convey 
and receive payment, for that he can not do 
under a general employment, and as before 
stated, when he has performed all that is com- 
patible with his employment, he has executed 
his part of the contract,® and in the very re- 
cent case of Ryon v. McGee,* Justice Cox in 
giving the subject a very careful and thorough 
examination says: ‘‘ We think that a general 
authority to an agent to sell real estate, is 
simply an authority to find a purchaser and it 
is not an authority to conclude and execute a 
contract of sale, which shall bind the princi- 


1 McGavock v. Woodlief, 20 How, (U. 8.) 221; 
Hamond v. Haliday, 1 Carr & Payne 884; Broad v. 
Thomas, 7 Bing. 99; Simpson v. Lamb, 88 Eng. Law 
& Eq. 229; Dalton v. Irvin, 4 Carr & Payne 289; Story 
on Agency, sec. 829; Lioyd’s Paley on Agency, 106, 
106; Sea v. Carpenter, 16 Ohio 412; White v. Chap- 
man, 1 Starkie 118; Dodge v. Tileston, 12 Pick. 828: 
Hill v. Featherstonehaugh, 7 Bing. 669; Shaw v. 
Arden, 9 Bing. 287; 1 Parsons on Contracts, 90. 

21 Parson’s on Cont. 90; Phelan v. Gardnen, 48 
Cal. 806; Mases v. Bierling, 81 N. Y. 462; Jacobs v. 
Kalff, 2 Hilt. 183; Carning v. Calvert, 2 Hilt. 66; Bar- 
nard v. Monnatt, 34 Barb. 90; Barnes vy. Roberts, 5 
Bosw. 78; Broad v. Thomas, 7 Bing, 99; Read v. 
Rann, 10 B. & C. 488. 

% Higgins v. Moore, 34 N. Y. 417; Morris v. Ruddy, 
65 ©. E. Greene 236; Fairlie v. Fenton, L. R. 6 Ex. 169; 
Seiple v. Irwin, 30 Pa. St. 518; Campbell v. Hossell, 
1 Starkie 288; Baring v. Corrie, 2 B. & Ald. 187; Rus- 
aell on Fac. & Brokers, 48 Law Lib. 68, 118; Wynn v. 
Jaliffe, 1 Wood & Rab. 826; Story on Agency, sec. 98, 
and cases cited. But some exceptions are made to 
this general rule in some cases, where the principal is 
not disclosed, and on this point, see Morris v. Cleasby, 
1 Man. & Sel. 576; Whitebeck v. Waltham, 1 Sal. 167; 
Smith’s Merc. Law, 129. And as to the contrary opin- 
ion asto whether an agent has authority to receive 
payment or not under such eircumstances, see the 
case of Higgins v. Moore, 6 Bosw. 844, and note to 
same, 

41 Am. Law Mag., 361, 








pal,’’® and further, ‘‘ In addition to this, 
says the Justice, ‘‘ we have decided a similar 
question before in an action brought by a real 
estate agent to recover his commission, when 
he had found a purchaser, but the principal 
had then declined to execute the contract. 
We held that the agent had performed his 
contract, and was entitled to his compensa- 
tion by finding a suitable purchaser. If this 
is the extent of his obligation it is also the 
limit of his power.’’ 

A real estates agent’s sphere is that of a 
broker; a broker deals for a commission or 
brokerage ; but the thing dealt in is not al- 
ways in his hands and he has no special prop- 
erty therein. His business is that of a mid- 
dleman, making bargains for others, or, at 
least bringing the parties together; he acts, 
not in his own name, but in the name of his 
principal,® and according to Domat, ‘‘ The 
engagement of a broker is like to that ofa 
proxy, a factor and other agents; but with 
this difference that the broker being employed 
by persons who have opposite interests to 
manage, he is, as it were, agent both for the 
one and the other, to negotiate the commerce 
and affairs in which he concerns himself. 
Thus his engagement is two fold and consists 
in being faithful to all the parties in the exe- 
cution of what every one of them instructs 
him with ; and his power is not to treat, but 
to explain the intention of both parties, and 
to negotiate in such a manner as to put those 
who employ him ina condition to treat to- 
gether personally.’’7 And as a middleman 
itis not necessary that the agent have any 


5 Duffy v. Hobson, 40 Cal. 240; Treat v. Decelis, 41 
Cal. 202; Vanhorn v. Frick. 6S. & R. 90; and the case 
of Ryon v. MeGee, supra, will be found to be full of 
interest, owing to its reeent date and going directly to 
the point. The learned counsel in that case contened 
that the contract of agency embraced the idea of bind- 
ing his principal by a written contract, or by securing 
a contract mutually obligatony on vendee and vendor, 
and that in order for the agent to earn bis commission 
be must bind his principal, but the justice, very 
justly, we think, holds the contrary. 

6 Wilkes v. Ellis, 2 H. Bl. 555; Baxter v. Dwren, 
29 Me. 484; Town v. Cassin, 1 Nott. & McC. 173; Jan- 
nen v. Green, 4 Burr. 2108; McGavock v. Woodlief, 
20 How. (U. 8.) 221; Calvin v. Williams, 3 Har. & J. 
38; Higgins v. Moore, 34 N. Y. 417; Knock v. Emmer- 
ling, 22 How. (U. 8.) 69; Bailey v. Chapman, 41 Mo. 
636; Shepherd v. Hedden, 5 Dutcher 344; 1 Domat, 
b. 1 tit. 17, see. 1 Art, 1; Baring v. Corrie, 2 B. & Ald. 
137; Patt v. Turner, 6 Bing. 702; Bishop on Cont. 
sec. 321; Story on Agency, secs. 28, 32. 

71 Domat, } t)t,17, sec. 1, Art. 1. 
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thing to do with fixing the terms; his duty is 
merely to bring the principals together.® 

If an agent engages to sell real estate for a 
certain amount, but in the sale procures more 
than the amount required by the contract 
with the principal; he must account to his 
principal for the surplus, less a commission, 
for the rule is that all profits and advantages 
made by an agent in the business of his agen- 
cy, beyond his due compensation, belongs to 
to his principal,’ and still so if by a departure 
from the instructions of his principal he ob- 
tains a better result than could have been ob- 
tained by following them, and this, although 
the agent may have contributed his own funds 
and responsibility in producing the result and 
although no risk or expense be incurred by 
his principal,’ and the principle is unques- 
tionably correct that where one undertakes to 
act for another in any matter, that he shall 
not in the same matter act for himself.11 For 
‘* indeed ’’ says Justice Story, ‘‘ this doctrine 
is so firmly established upon principles ef pub- 
lic policy, that no agent will be permitted to 
take beyond a reasonable compensation for 
his services, or to hold any profits inciden- 
tally obtained in the execution of his duty, 


8 Dig. Lib. 50, tit. 14, 1, 1, 2. 

® Lafferty v. Jelly, 22 Ind. 471; Payne v. Waterston. 
16 La. An. 239; Bishop on Contracts, sec. 355; Messier 
v. Amery, 1 Yeates 533; Audenried v. Betteley, 8 
Allen 302; Damon v. Osborne, 1 Pick. 476; Ringo v. 
Binns, 10 Pet. 269: Massey v. Davis, 2 Ves. Jr. 317; 
Beaumont v. Boultbee, 7 Ves. 608; Kimber v. Barber, 
L. R. 8 Ch. Ap. 56; Prevost v. Gratz, 1 Peter (Cir.) 
364; Copeland v. Merchants Ins. Co., 6 Pick. 198; 
Beale v. McKiernan, 6 Miller (La.) 407; Packhurst v. 
Alexander, 1 Johns. Ch. 394; Church v. Mar. Ins. Co., 
1 Mason 341; Shepherd v. Percy, 16 Martin 267; Mor- 
rison v. Ogdenburg Ry., 52 Barb. 173; Dutton v. 
Willner, 52 N. Y. 312; Minn. Cent. Ry. Co. v. Mor- 
gan, 52 Barb. 217; Bartholomew v. Leach, 7 Watts. 
472; Campbell v. Penn. Life Ins. Co., 2 Whart. 64; 
East India Co. v. Henchman, 1 Ves. Jr. 289; Dodd 
v. Wakeman, 26 N. J. Eq. 484; Ackenburg v. McCool, 
36 Ind. 478; Love v. Hoss, 62 Ind. 255; Stoner v. 
Weiser, 24 Iowa 434; Bell vy. Bell, 3 W. Va. 183; 
Moore v. Mandelbaum, 8 Mich. 438; Leigar vy. Ed- 
wards, 11 Leigh 213; Kerfoot v. Hyman, 52 Ill. 512; 
De Bussch v. Alt, 8Ch. D. 286; Raisin v. Clark, 41 
Md. 158; 8. C., 20 Am. Rep. 66. 

10 Bartholomew v. Leach, 7 Watts. 472; Campbell 
v. Penn. Life Ins. Co., 2 Wheat, 64; Taylor v. Knox, 
1 Dana. 369; Dunlap’s Paley on Agency, 51. 

11 Davone v. Fanning, 2 Johns, ch. 252; Gardner v. 
Ogdon, 22 N. Y. 827; Calburn y. Morton, 3 Keys 296; 
York Building Co. v. McKenzie, 8 Parl. & Cos. 
42; Aberdeen Ry. Co. v. Blaiklie, 1 Macy 461;: 
Baillon v, Martin, 1 Sand, Ch. 569; Moore v. Moore,! 
5 N. Y. 256; Minn. Cent. Ry. Co. v. Morgan, 52 Barb. 
217; Torrey v. Bank of Orleans, 9 Paige 649; Keich v 
Sandford, 8 Eq. Cases, Abr. 741; Morton y. Fewort, 2 
Y. & C. Ch. 67. 





even if it be sanctioned by usage. Such a 
usage has been severely stigmatized as a us- 
age of fraud and plunder.’ Where the 
profits are made by a violation of duty, it 
would be obviously unjust to allow the agent 
to reap the fruits of his own misconduct, and 
when the profits are made in the ordinary 
course of the business of the agency, it must 
be persumed that the parties intended that 
the principal should have the benefit there- 
of.” 18 Thus we see from the principle of 
law, before stated, that when the agent has 
performed that which he was employed to do, 
that he has earned his compensation and the 
justness of the principle is too apparent to re- 
quire case confirmation ; and nearly all of the 
litigation, in regard to the commissions of 
real estate agents, has arisen upon the ques- 
tion, as to what acts, upon the part of the 
agent, constitute such a performance on his 
part as will entitle him to his commission,and 
it is to this particular point, that we shall di- 
rect this article. It is very important, in- 
deed, for the real estate agent to know when 
he has earned the compensation of his labors. 
It has been hinted that some cases hold, that 
an agent for the sale of real estate would re- 
ceive no commission until a complete sale 
was made, including transfers and all that 
was necessary to its completion.* This un- 
questionably would be very unjuft as it ex- 
tends farther than the power of a real estate 
agent reaches; as a general agent can not 
transfer the property of his principal, it is be- 
yond the limit of his agency and therefore be- 
yond his power. On the other hand it has 

12 Diplock v. Blockburn, 8 Camp. 44. 

18 Story on Agency, sec. 207. 

14 Note to Lincoln vy. McClatchie, 10 Am. L. Reg. 
634; Read v. Rann, 10 B. & C. 438; Richards v. Jack- 
son, 81 Md. 250; McGavock v. Woodlief,20 How, (U. 
S.) 221; Kimberly v. Henderson, 29 Md. 512; De- 
Santos v. Taney, 13 La. An. 151. But even these 
cases are far from being in harmony and fail 
to be decisions upon merit. In DeSantos v. Taney, 
the decision was upon the point that, the contract 
failed ** on account of the brokers neglect to stipulate 
clearly concerning the taxes.’’ This case can add 
nothing to the strenghth of the principle, as Justice 
Spafford files a very interesting diserting opinion and 
the application can easily be made of the house that is 
divided against itself can not stand, see 3 Mark, 25; 
12 Matt. 25. There is nothing authoritative in a case, 
except what is required to be decided to reach the 
final judgment, and in this the real principal was not 
n point. In Kimberly v. Henderson, the undertak- 
ng of the agent failed. In Read v. Rann, the proof 
showed a special contract unfulfilled, and in McGa- 


vock v. Woodlief, a condition was not complied with. 
15 Ryon v. McGee, 1 Am. Law Mag., 351. 
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— 
been contended that the agents commission is 
due and payable when the property is entered 
upon the agent’s books.4® This proposition 
is as clearly an error as the other, for an 
agent is to receive pay for his services, and 
as yet he has done nothing to benefit his prin- 
cipal. A compensation pre-supposes ser- 
vices. 17 

Thus, when a real estate agent has been 
employed to sell land and he finds one who is 
ready to become purchaser, upon the terms of 
sale as given to the agent by the seller, he has 
fulfilled his part of the contract and has 
earned his commission,!® no scheme, trick or 
incident on the part of the seller, whereby he 
fails to consummate the sale, will effect the 
agents right to commission ;!9 and not so, al- 
though the trade failsthrough a defect of 
title ;29 or, upon a mere refusal to sell,” for 
the duty of the agent is ended when he has 
found a purchaser and has brought the par- 
ties together.22, In Barnard v. Monnott, we 
have a very decisive case. The plaintiff 
therein was a real estate agent in the City of 
New York, and was employed by the defend- 
ant to negotiate a sale of certain property of 
defendant for the sum of $250,000. The 
agent brought his negotiations to a successful 


16 See note to Lincoln v. McClatchie, 10 Am. Law 
Reg. (N. S.) 634, 

7 Bullock v. Taylor, 39 Mich. 137. 

18 Middleton vy. Findler, 25 Cal. 46; Daty v. Miller, 
48 Barb. 529; Cook v. Fiske, 12 Gray. 491; Higgins v. 
Moore, 84 N. Y. 417; McClave v. Paine, 49 N. Y. 561; 
Barnard v. Monnott, 3 Keys. 203; Moses v. Bierling, 
81 N. Y. 462; Redfield v. Tegg, 388 N. Y. 212; Lyon v. 
Mitchell, 86 N. Y. 235; Clendenon v. Pancoast, 14 Am. 
L. Reg. (N. 8.) 193. 

19 McGavock v. Woodlief, 20 How. (U. 8S.) 221; 
Knock v. Emmerling, 22 How. (U. S.) 69; Fisher v. 
Drewett, 39 L. T. Rep. (N. 8.) 258; 8. c., 7 Reporter 
350; Green v. Lucas, 33; L. T. Rep. (N. S.) 584; Jones 
v. Adler, 34 Md. 440; Stewart v. Mather, 32 Wis. 344; 
Moses v. Bierling, 31 N. Y. 462; Tombs v. Alexander, 
101 Mass. 255; Bailey v. Chapman, 41 Mo. 536; Pick- 
ett v. Rodgers, 1 C. B. (N. 8.) 296; Woods v. Stephens, 
46 Mo. 555. 

20 Read v. Rann, 10 B. & C. 488; Prickett v. Badger, 
87 E. L. & Eq. 428; DeSantes v. Taney, 13 La. An. 151; 
Didion v. Dwralde, 2 Rab. 163; Blane v. Improvement 
Bank, 2 Rab. (La.) 63; Tapping v. Hearley, 3F. & F. 
825; Schwartze v. Yearley, 31 Md. 270; Cook v. Fiske, 
12 Gray 491; Middleton v. Findler, 25 Cal. 76: Daty v. 
Miller, 48 Barb. 529; Cook v. Welch, 9 Allen 350. 

21 Bailey v. Chapman, 41 Mo. 5386; Knock v. Em- 
merling, 22 How. (U. 8S.) 69. 

22 Carter v. Webster, 3 Cent. L. J. 409; s.c¢., 79 Ill. 
435; Higgins v. Moore, 34 N. Y. 417; Ryon v. McGee, 
1 Am. Law Mag. 351 (1882); Phelan v. Gardner, 48 
Cal. 306; Broad v. Thomas,7 Bing. 99; Redfield v. 
Tegg, 38 N. Y. 212; Stewart v. Mather, 82 Wis. 344; 
Shepherd v. Hedden, 5 Dutcher 834; Gillett v. Cor- 
um, 7 Kas. 156. 





issue onthe 31st day of May, 1855, when 
the defendant and one Eno came to an agree- 
ment which was complete in all its terms for 
the sale and purchase of the property. Mon- 
nott, subsequently, declined to perform the 
contract, alleging the unwillingness of his 
wife to its completion. Another bargain was 
therefore made between Eno and Monnott, 
whereby Eno purchased a part of the prop- 
erty. The agent brings suit for commission 
of sale as first agreed to by the parties. In 
the court below, the plaintiff was non suited, 
upon the ground that he could not maintain 
an action for his compensation until the 
agreement for the sale of the. property 
had been reduced to writing and signed 
by the parties. Justice Hunk says: ‘I 
think the decision was erroneous. The duty 
of the broker consisted of bringing the minds 
of the vendor and the vendee to an agreement. 
He could do no more. He had no power to 
execute a contract, to pay the money for the 
one side, to convey the land on the part of 
the other, or to compel the performance by 
either of their duties. The plaintiff produces 
a purchaser, willing and ready to accept the 
terms of the defendant and able to perform 
the obligation on his part. He had then 
earned his commissions, and it would bea 
singular conclusion of the law,that the refusal 
of the employer to complete the bargain 
should destroy his right to them. His right 
to the commissions depends upon the success- 
ful performance of the service and upon 
nothing else. On the other hand, however, 
much time he might devote to the interests of 
the defendant, unless he was successful in 
finding a purchaser, he was entitled to no 
compensation, and on the other his right was 
perfect, so soon as that condition was per- 
formed.’’?° In Knock v. Emmerling: *4 
‘* Where the vendor is satisfied’’ says the 
court, ‘‘ with the terms made by himself 
through the broker to the purchaser and po 
valid objection can be stated to the contract, 
it would seem to be clear that the commission 
of the agent was due and ought to be paid. 
It would be a novel principle, if the vendor 
might capriciously defeat his own contract 
with his agent, by refusing to pay when he 
had done all that he was bound todo. The 


23 Barnard v. Monnatt, 42 N. Y. 203; Jones vy. Bier- 
ling, 81N. Y. 462. 
24 22 How. (U. S.) 69. 
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sgent might well undertake to procure a pur- 
chaser, but this being done, his labor and ex- 
pense could not avail him, as he could not 
coerce a willingness to pay the commission 
which the vendor had agreed to pay. Such « 
state of things could not arise, unless from an 
express understanding that the vendor was to 
pay nothing unless he chose to make the 
sale.’’25 

To eain his commisssion the agent must be 
the procuring cause ; 7° and such a procuring 
cause is where the sale really proceeds in 
effect from the acts of the agent though he 
did not negotiate the sale, 77 nor complete a 
contract: 7° and it is a sufficient procuring of 
the purchaser, if through information given 
by the agent, or others for him, a buyer goes 
to the owner and concludes a bargain without 
the direct intervention of the agency: 9 or 
wnere the agent as an agent introduces the 
parties , °° or where the mere introduction or 
showing of the property to the buyer is the 
starting cause of the negotiations: * or, 
where the buyer is introduced to the property 
through an advertisement of the agent,®? or 
information of any kind or sort that starts a 
negotiation from which a trade or sale results 
will give the agent his commission ; * and if 
an agent who has been employed to sell, can 
show that his agency was in any way, the pro- 
curing cause of the purchaser, or, of the sale, 
his commissions are due and payable. 


25 Clendenon y. Pancoast, 14 Am. L. Reg. (N.8.) 
198; Murray vy. Currie, 7 Car. & P. 584; Gillett v. 
Carum, 7 Kas. 156; Woods v. Stephens, 46 Mo. 555; 
Cook v. Fiske, 12 Gray 491; Higgins v. Moore, 34N. 
Y. 417; McClave v. Paine, 49 N. Y. 561. 

26 McClave v. Paine, 49 N. Y. 561; Moses v. Bierling, 
31 N. Y. 462; Redfield v. Tegg, 388 N. Y. 212; Kim- 
berly v. Henderson, 29 Md. 518; Arrington vy. Cary, 5 
Bax. 609; Lincoln v. McClatchie, 36 Conn. 186; Woods 
v. Stephens, 46 Mo. 555; Sewart v. Mather, 32 Wis. 
844; Chilton v. Butler, 1 E. D. Smith 150; Green v. 
Bartlett, 14 Com. Bench 681; Wilkinson v. Martin, 8 
Car. & P.1. 

27 Sewart v. Mather, 32 Wis. 644. 

28 Lincoln v. McClatchie, 36 Conn. 136; Cooke v. 


‘Fiske, 12 Gray 491; Stillman v. Mitchell, 2 Robertson, 


523; Green v. Bartlett, 14 Com. Bench 681. 

2 Carter v. Webster, 3-Cent. L. J. 409; s. c. 79, Ill. 
435; 8 Chicago Legal News. 

30 Burnett v. Bouch, 9 Car. & P. 620. 

31 Earp v. Cummings, 54 Pa. St. 394. 

32 Durkee v. Vermont R. R., 29 Vt. 127; Lincoln v. 

McClatchie, 36 Conn. 186; Earp vy. Cummins, 54 Pa. 
St. 394. 

33 Caleo v. Trecothick, 9 Ves. 284; Stewart v. 
Mather, 32 Wis. 344; Woods v. Stephens, 46 Mo. 
555. 
34 Chilton v. Butler,1 E. D. Smith 150; Earp y. 
Cummins, 54 Pa, St. 394. 





Thus if an agcnt introduces the purchaser, or 
discloses his name to the seller and through 
such introduction or disclosure, negotiations 
are begun and the sale of the property 
effected, the agent is entitled to his commis- 
sions although in point of fact the sale may 
have been made by the owner: * and further, 
if the efforts of the agent in fact procure the 
purchaser, even where the bargain is made 
with the owner and without his knowing of 
the fact, that any act on the part of the 
agent had procured the purchaser, nothing 
can be more reasonable or just than that the 
agent should receive commission for the 
same.*6 Nor can the seller defeat the agent’s 
right to commission by a revocaton of the 
agents authority ;°’ or a discharge prior to con- 
summation ; *° or if he vary the terms of the 
sale, or only sell a portion of the property to 
the purchaser found at a higher or different 
price.°% Thus in Woods v. Stephens, a real 
estate agent having contracted with the 
owner of a farm to sell it at a specified com- 
mission, proceeded to advertise, and by that 
and other means procured a buyer and 
brought him to the farm. The buyer objected 
to the quantity of land offered, the owner 
agreed to reserve a portion and sell him only 
the remainder and upon that the sale was 
concluded, and the court says that a sale of a 
part, only, does not deprive the agent of his 
commission to that actually sold,4° and if 
there be a change in any particular it becomes 
a part of the original contract and can be en- 

35 Jones v. Adler, 11 Am. L. Reg. 53. 

386 Durkee v. Vermont R. R., 29 Vt. 127; s.c. Am. 
Law Reg. 634. 

87 Delaplaine v. Turnley, 7 Cent. L. J. 187; Bailey v~ 
Chapman, 41 Mo. 536; Tombs v. Alexander, 101 
Mass. 255; Pickett v. Badger, 1 C. B. (N. S.) 296; 
Cooke v. Fiske, 12 Gray 491. 

88 Shepherd v. Hedden, 5 Dutcher 3384; Gillett 
v. Corum, 7 Kas. 156. The court in this case 
reasons and puts to itself imaginary cases in this 
manner: ** An agent is employed to sell real estate. 
He looks around and finds a purchaser, one who 
is able and ready and willing to buy. He brings 
the parties together and starts negotiations which re- 
sultinasale. Can the principal after this discharge 
the agent, consummate the sale himself and refuse 
the agent commission? We think not. That which 
the agent isemployed foris nda purchaser. The 
principal gets the benefit of his labor and must pay 
forit.’’ 

89Lane vy. Albright, 49 Ind. 275; Jones v. Adler, 11 
Am. L. Reg. 53; Arrington v. Cary, 5 Bax. 609; Lin- 
coln v. McClatchie, 36 Conn. 186; Woods v. Stephens, 
46 Mo. 555; Stewart v. Mather, 32 Wis. 344; Richards. 
v. Jackson, 81 Md. 250. ° 

40 Bailey v. Chapman, 41 Mo. 536; Kimberley v 
Henderson, 29 Md. 512. 
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forced.*1 But one may, notwithstanding an 
agent has the property for sale, negotiate a 
sale himself and if he does se without the aid 
of the agency, he will not be liable to the 
agent for commission; *? but the contrary 
where the agent has a reasonable time in 
which to make the sale. Thus in Lane v. 
Albright,** Lane was the agent and had a 
reasonable time in which to complete a sale. 
Albright was the vendor and had given to 
Lane, $55, per acre, as the price of the real 
estate. Sometime afterwards one Leach com- 
municated with Albright to learn his best 
terms. Albright informed Leach by letter 
that $55 per. acre was his real price, but as 
he would have to pay a commission if sold by 
an agent, he (Leach) might have the real 
estate for $53 per acre: and the court says 
in effect that the trade made by the vendor 
was within the reasonable time allowed to the 
agent, and that the agent was prevented from 
furnishing a purchaser by the acts of the 
vendor ; the fact that the vendor had author- 
ized the agent to sell his land, did not in the 
least deprive himself of the power of selling 
it, but he could not thereby avoid his liability 
to the agent for commission: and where one 
party to a contract has refused to perform his 
part of the contract, or has rendered per- 
formance on the part of the other impossible, 
as in this case, performance on the part of 
the other is excused, and such is the rule and 
the party not in fault should recover in dam- 
ages such sum as will freely compensate him 
for the injury which he has sustained by 
reason of the non-performance of the con- 
tract-*4 

It is very certain that when an agent has 
effected a bargain and sale by a contract of 
sale which is mutually obligatory on the 
vendor and vendee alike, he has earned and 


41 Helm v. Wilson, 4 Mo. 44; Little v. Mercer, 9 
Mo. 216; Vicary v. Moore, 2 Watts 451; Dana v. 
Hancock, 30 Vt. 616; Briggs v. Vermont Cent. R. BR. 
31 Vt. 911; Lawall v. Roder, 12Harris (Pa.) 283; 
People v. Call, 1 Denio 120. 

42 McClave v. Paine, 49 N. Y. 561. 

43 49 Ind. 275. 

4t Crary vy. Smitb,2 Const. 60; Skinner v. Tinker,34 
Barb. 888; Turner v. Parry, 27 Ind. 168; Norths vy. 
Pepper, 21 Wend. 636; Ruble v. Massey, 2 Ind. 636; 
Hotham vy. E. Ind. Ce., 1 T. R. 688; Heard v. 
Wadham, 1 East 619; Hawley v. Smith. 45 Ind. 183; 
Nations v. Cudd, 22 Texas 550; Fowler v. Armour, 
24 Ala. 194; Davis v. Ayers, 9 Ala. 292; Miller v. 
Goddard, 34 Maine 102; Davis v. Crawford, 2 Mill. 
401; Boyle v. Guysiger, 12 Ind. 478; Delamater v. 





is entitled to his commission; * and his em- 
ployer not choosing to.comply with or 
enforce or profit by the contract wili not de- 
feat the agent’s right; ** but when an agent 
is employed generally to sell real estate, it is 
not necessary, in order to earn his commis- 
sion, that he get the parties to make a con- 
tract mutuallly obligatory; but such com- 
missions are earned when he has found and 
produced, or by any of the many ways 
brought about a purchaser, who is able and 
ready to purchase upon the terms and condi- 
tions of sale as given to the agent.*’ 

An agent who has been employed to sell 
real estate upon certain terms, or terms to be 
agreed upon, may present himself to his 
principal as a purchaser and such is a suf- 
ficient procuring of a purchaser to give the 


Miller, 1 Cow. 75; Lovering v. Lovering, 13 N.- H. 
513; Webster v. Coffin, 14 Mass. 196; Cooper’v. 
Mowry, 17 Mass. 5; Bassett v. Bassett, 55 Maine 127; 
Smith v. Jordan, 13 Minn. 264; Pratt v. Philbrook, 41 
Maine 632; Miller v. Phillipps, 7 Casey (Pa.) 218; 
St. Louis v. McDonald, 10 Mo. 609; Marshall v. 
Craig, 1 Bibb. 379; Majors v. Hickman, 2 Bibb. 217; 
Blood v. Enos, 12 Vt. 625; Wallman v. Society of 
Concord, 45 N. Y. 485; McDonald v. Williams, 1 
Hilton 365; Delvin v. Second Ave. R. R. 44 Barb. 81. 

45 Love v. Miller, 58 Ind. 294; Lane v. Albright, 49 
Ind. 275; Lockwood v. Levick, 98 Eng. C. L. R. 603; 
Knapp v. Wallace, 41, N. Y. 477; Rice v. Mayo, 107, 
Mass. 550. These decisions do not say, that in order 
for the agent to earn his commission that he must 
have a mutual contract; for the decisions are made 
upon cases where the agent had procured such con- 
tracts, and they do not hold that such contracts are 
necessary. 

46 Mooney v. Elder, 56 N. Y. 238; Love v. Miller, 
53 Ind. 294. 

47 Redfield v. Tegg, 38 N. Y. 212; Duffy v. Hobson, 
40 Cal. 240; Treat v. Decelis, 41 Cal. 202; Vanhorn 
y. Trick, 6S. & R. 90; Ryon v. McGee, 1 Am. Law 
Mag. (1882) 351; Coleman v. Meade, 5 Cent. L. J. 
409; 1 Par. on Cont. 90. A neat and pointed discus- 
sion by Justice Biddle of all the cases that have been 
cited against this principal may be found in Love v. 
Miller, 58 Ind. 294; Middleton v. Findler, 25 Cal. 76; 
Cook v. Welch, 9 Allen 850; Schwartze v. Yearley, 
31 Md. 260; Kead v. Rann, 10 B. & C. 483; Lane v. 
Albright, 49 Ind. 275; Heinrich v. Korn, 4 Daly 74; 
Stewart v. Mather, 32 Wis. 344; Tower v. 0’ Neil, 66 
Pa. St. 332; Lincoln v. McClatchie, 36 Conn. 136; 
Woods v. Stephen, 46 Mo., 555; Knock v. Emmerling, 
22 How. (U. 8.) 69; Durkee v. Vermont Cent. R. R., 
29 Vt. 127; Murray v. Currie, 7 Car & P. 584; Shep- 
herd v. Hedeen, 29 N. J. L. 834; Anderson v. 
Weiser, 24 Ia, 438; Carter v. Webster, 79 Ill. 435; 
Clandenen v. Pancoast, 14 Am. L. Reg. 193; Tapping 
v. Healey, 3 F. & F. 325; Moses v. Bierling, 31 N. Y¥. 
462; Barnard v. Monnott, 3 Keys 203; Lyon v. 
Mitchell, 36 N. Y. 285; Doty v. Miller, 48 Barb. 529; 
Higgins v. Moore, 34 N. Y. 417; Chapman v. Bridges, 
116 Mass. M5; Earp v. Cummings, 54 Pa. St. 804; 
Burnett v. Bouch, 9 Car. & P. 620; Green v. Bartlett, 

Com. Bench 681; Builey v. Chapman, 41 Mo. 586. 
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agent his commission; ** but he must act 
openly and fairly in the matter.*® 

If the agent acts only asa mere middleman 
to get the parties together and they do their 
own trading he is entitled to commission from 
both parties: but the contrary when the 
agent goes beyond this and employs his pro- 
fessional skill in influencing the transac- 
tion :*1 and it matters not that the principals 
be ignorant of the fact of the agency for the 
others ;°*Zand some cases go further and say 
that an agent whose undertaking is merely to 
find a purchaser at a price fixed by the seller, 
is in reality only a middleman whose duty is 
performed when the buyer and seller are 
brought together and as to whom the policy 
of the law which excludes ‘‘ double commis- 
sions ’’ has been considered inapplicable,** 
but you will find that there is some contrar- 
iety of decisions in regard to the right to ac- 
cept a double commission even when the fact 
of the agency] is disclosed to both parties.°* 

An agent is entitled to his commission for a 
successful negotiation of the exchange of 
property put in his hands for sale © for an 
agreement for commission for sale embraces 
an exchange as well.*® 

The agent’s right of action for the commis- 
sion earned will lie against the party at whose 


48 Stewart v. Mather, 82 Wis. 344; Tower v. O’Neil, 
66 Pa. St. 332. 

49 Reed v. Reed, 34 Leg. Int. 49; Keys v. Johnson, 
18 P. F. Smith, 42; Edwards v. Goldsm ith, 4 Harris 
43; Taylor v. Salmon, 4 Mylne & Craig 189; Ballman 
v. Loomis, 15 Am. L. Reg. 75 (N. 8.) and cases cited 

n 4 Cent. L. J. 210. : 

& Herman vy. Martineau, 1 Wis. 151; Rupp v. Sam- 
son, 16 Gray 308; Stewart v. Mathers, 32 Wis. 844; 
Meyer v. Hanchett, 39 Wis. 419; Mullen v. Keetzleb, 
7 Bush. 258; Merryman vy. David, 81 Ill. 404; Ander- 
son v. Weiser, 24 Ia. 480; Shepherd v. Hedders, 29 
N. J. L. 384; Scribner v. Collor, 40 Mich. 875; s. c., 
29 Am. Rep. 541; Seigel v. Gould, 7 Laws 177; Fritz 
v. Finnerty, 5 Colorado 174; 8s. c. 10 Cent. L. J. 487. 

61 Stewart v. Mather, 832 Wis. 844; Walworth Co- 
Bank v. Farmer’s Trust and Loan Co., 16 Wis. 629; 
Simmons v. Hoover, 35 Ind. 412. 

52 Mullen v. Keetzleb, 7 Bush 253; Shepherd v. 
Hedden, 29 N. J. L. 384; Merriman vy. David, 81 II. 
404. But for knowledge as necessary, see Fritz vy. 
Finnerty, 5 Colorado 174. 

88 Stewart v. Mather, 32 Wis. 344; Rupp v. Samson, 
16 Gray 398, 

54 Farnsworth v. Hemmer, 1 Allen 494; Walker v. 
Osgood, 98 Mass. 848; Everhart v. Searle, 71 Pa. St. 
256; Raisin v. Clark, 41 Md. 158; Schwartze v. 
Yearley, 81 Md. 270; Rice vy. Wood, 118 Mass. 133; 
Lynch v. Fallon, 11 R. I. 311. 

55 Redfield v. Tegg, 38 N. Y. 212. 

56 Hewett v. Brown, 21 Minn. 168; 8s. c. 8 Cent L. 
J. 440. 





nstance the services were rendered, whether 
he held the legal title of the property, or in 
trust for another.*’ 

The measure of damages in actions by 
age.ts for commission where no special com- 
pensation has been agreed upon is the 
customary rate of commission for such ser- 
vices,°® or the amount contracted for, be it 
reasonable or not,®? and one not an agent 
employed to negotiate is entitled only to the 
reasonable worth of his services, which may 
be more or less than the usual commission to 
agents for such services.“° The agent must 
perform his duty in such a manner as to reas- 
onably answer the intended purpose,®! and an 
agent will forfeit his right to compensation 
by misconduct. ® Mvrat W. Hopkins. 

Danville, Ind. 

. 


57 Jones vy. Adler, 11 Am. L. Reg. 53; s. c. 34 
Md. —— 

58 2 Sutherland on Damages, 451; Erben v. Loril- 
lord, 2 Keys 567; De Bernardy v. Harding, 8 Exch. 
822; Pickett v. Badger, 1. C. B. (N. S.) 296; Eicke 
v. Myer, 3 Camp. 412; Cohen v. Paget, 4 Camp. 96; 
Roberts vy. Jackson, 2 Starkee 225; Chapman v. De- 
Tastet, 2 Starkee 294; Smith on Merc. Law pp. 54, 
55; Frozer v. Gregg, 20 lll. 299; Graham v. Grabam, 
34 Pa. St. 475. 

59 Street v. Swain, 21 Ind. 203; McClelland v. 
Snider, I8 Ill. 58; Bingham v. Hawley, 17, Ill. 38. 

# Sutherland on Damages 451; Erben v. Lorillord, 
2 Keys 567; Dyer v. Sutherland, 75 Il. 583. 

61 Hammond v. Halliday, 1 C. & P. 884; Hill v 
Featherstunehaugh, 7 Bing. 569. 

62 Sea v. Carpenter, 16 Ohio 412; Segar v. Parish, 
20 Gratt. 672a. 





TERMINATION OF THE LIABILITY OF 
A COMMON CARRIER. 





The liability of carriers of goods by rail- 
roads, the commencement and termination of 
their responsibility are subjects of great im- 
portance to the business community and is a 
topic upon which there has been considerable 
discussion and there is yet more room for 
discussion when such able jurists as justice 
Gray and Judge Cooley hold to opinions dir- 
ectly opposite and antagonistic to each other. 
The question for consideration in this article 
is, does a common carrier’s liability, as such, 
close the moment the merchandise is unload- 
ed from the cars and deposited in the com- 
pany’s warehouse, or does it continue unti 
the consignee has had a reasonable time to 
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examine and take away the goods? The 
question was first before the courts of 
Massachusetts in 1854 and arose upon the 
following state of facts. 

Goods belonging to the plaintiffs arrived in 
Boston by defendant’s freight and were taken 
from the cars and placed in their warehouse, 
during the night, and before Plaintiff knew of 
their arrival they were burned by an acciden- 
tal fire not attributed to the negligence of the 
defendants, the court held that the company 
were released from their liability as carriers 
the moment the goods were stored in their 
warehouse and the lesser liability of ware- 
housemen was then cast upon them, Shaw C. 
J., in delivering an exhaustive opinion upon 
the subject said: ‘‘This view of the law 
affords a plain, precise and practical rule of 
duty, of easy appli¢ation, well adapted to the 
security of all persons interested; it deter- 
mines that they are responsible as common 
carriers until the goods are removed from the 
cars and placed on the platform, that if on 
account of their arrival in the night or any 
other reason they cannot be delivered it is the 
duty of the company to store them safely, and 
for the performance of this duty after the 
goods are delivered from the cars, the com- 
pany is liable as a warehouseman.’’! 

This case was followed by Rice v. Hart ? 
decided in 1875. The plaintiff’s counsel in this 
case contended that in view of the many von- 
‘trary opinions since Norway Plains Co. v. 
Boston & Maine R. R.* that that case was a 
fit subject for reconsideration; but the court 
refused to overrule the earlier decision, 
Gray, C. J., saying, ‘‘ Upon a careful exam- 
ination of the numerous decisions in other 
States, some in accordance with and some in 
conflict with the judgment of this court, we 
find nothing which adds to or controls the 
reasoning of C. J. Shaw upon which more 
than twenty years ago the law of this common- 
wealth was authoritatively declared.’’ Thus 
stands the law in Massachusetts*, and has 
been followed by a few of the courts of other 
States® but not without some hesitation and 


1 Norway Plains Co. v. Boston & Maine R. R., 1 
Gray 263. 

2118 Mass. 201. 

3 1 Gray 263. 

4Session v. Western R. R, 16 Gray 132; Rice v. 
Boston and Worcester R. R., 98 Mass. 312; Miller v. 
Mansfield, 112 Mass. 260. 

5 McCarty etalv. N. Y. & Erie R. R.,3) Penn. St. 
247; Porter v. Chicago R. R., 26 Ill. 407; Bausemer 
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doubt, as said by the court in Chicago R. R. 
v. Scott,® after deciding the case according 
to the Massachusetts doctrine, ‘‘But a better 


| rule would seem to be that the owner or con- 


signee should be notified of their arrival at 
the earliest practical moment after which if 
not removed, it might baat their own risk, 


' but the rule is settled otherwise and when the 





goods are stored the duty of the railroad as 
carrier ceases.’’ But the Massachusetts doc- 
trine has not been generally followed, and the 
rule is not ‘‘settled’’ as the learned judge 
says in the above case. Cooley, J., in deliv- 
ering the opinion of the court in McMillon v. 
Michigan R. R.,° severely criticizes and in 
fact overrules the Massachusetts doctrine. He 
says: ‘‘ The rule which changes the carrier 
into a warehouseman against the will of the 

owner of the property, on the ground solely 

that he has erected convenient structures for 
storage, but which are essential to his busi- 
ness as Carrier, seems to me to be a departure 
from the rules of the common law upon reas- 


| ons which do not warrant it, itis a rule 





which allows the insurer to absolve himself 
from obligation to the insured, by supplying 
himself with conveniences for the transaction 
of his business, and with the means of protec- 
tion against loss ordamage. In Blumenthal v. 
Brainard,® the court said that the consignee 
should take notice of the course of business 
and of the time of the arrival of the trains. 
Does the court mean that the consignees must 
be on hand immediately on the arrival of the 
goods, and remain there constantly without 
being absent even for their meals until the 
goods were ready, and must they then take 
them, or is a reasonable time to be allowed 
for these purposes? As every one knows who 
has transacted business with railroads as car- 
riers of goods, no calculation can be made 
when they will deliver what they have re- 
ceived, and at the present time, when the 
traftic of railroads is so extensive, and freight 
trains arrive at no designated time, it would 
v. Toledo R. R., 25 Ind. 434; Jackson v. Sacramento 
Valley R. R., 23 Cal. 268; Neal v. Wilmington R. R., 
8 Jones (N. C.) 482. 

6 42 Ii}. 139. 

7 Moses v. Boston & Maine R. R., 32 N. H. 523; 
Conkey v. Milwaukee R. R., 31 Wis. 619; Faulkner v. 
Hart, 82 N. Y.413; Blumenthal v. Brainard, 38 Vt. 
402; Grave v. Hartford Steamboat Co., 38 Conn, 143; 
Richardson v. Goddard, 23 How 23; Maignan v. N. 
O. R. R., 24 La. An. 333; 12 Am. Law Reg. (N. 8S.) 31. 

8 16 Mich. 103. 

9 88 Vt. 402. 
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be preposterous to cast the onerous duty 
upon the consignee to be at the arrival of 
each freight train, on the lookout for goods.”’ 

Seymour, J.,!° lays down a rule which seems 
to be clear and logical when he says that what- 
evér reasons there are for imposing a strict 
liability during the transit, exist and continue 
in full force, until the consignee has had a 
reasonable time to take the goods away, dur- 
the whole process of delivery until fully com- 
pleted, the goods should remain in the care of 
the carrier upon the full responsibility per- 
taining to him as such. 

Now the man who sends his good by rail- 
road and who desires to receive them as soon 
as they reach their destination has no design 
to employ the railroad in any other capacity 
than that of a carrier, the owner wants stor- 
age only until he can have time to remove 
the goods, and the warehousing is only inci- 
dental to the carrying; payment for trans- 
portation is payment also for incidental sto- 
rage; the owner is willing to trust the com- 
pany as a carrier because the law makes them 
insurers, but he might not be willing to trust 
them as warehousemen under a liability so 
greatly qualified. 

A case decided in the New York court of 
appeals 2 in 1880, throws some light -upon 
this subject. There the plaintiffs contracted 
in New York, for the transportation of goods 
to Boston, upon their arrival in Boston on 
Monday afternoon, they were taken from the 
cars and put into the company’s warehouse 
which was destroyed by fire during the night. 
The plaintiff urged that under the law of 
Massachusetts he could recover, but the court 
not thinking themselves bound by the decis- 
ions in that State refused to recognize that 
doctrine, and use the following strong lan- 
guage: ‘‘If the highest court in Massachu- 
setts has made an erroneous decision wrong 
in principle, and contrary to a well settled 
rule of commercial law in the English courts 
and in the Supreme Court of the United 
State it should not be followed here.’’ 

Wagoners have been held, without dispute, 
to be bound to deliver goods at the residence 
or business places of merchants. Then why 
make a distinction between them and carriers 
by railroad? Are corporations more honest 


10 Graves v. Hartford Steamboat Co., 38 Conn. 143. 
li Faulkner v. Hart, 82. N. Y. 413. 





than individuals, are they perfect beyond 
suspicion of fraud and corruption? May they 
not plunder the goods in their depots at night 
as well as in the cars in the day time? One 
can not help but feeling thet by the doctrine 
as laid down in Norway Plains Co. v. Boston 
& Me. Ry., the salutary and approved prin- 
ciples of the common law are sacrificed to 
considerations of convenience and expedien- 
cy in the simplicity and precise and practical 
character of the rule which it establishes. 
Brockton, Mass. F. M. Brxsy. 








CONSTITUTIONAL LAW — IMPROVEMENT 
OF NAVIGABLE RIVERS BY THE STATE 
—INTER-STATE COMMERCE. 


HUSE v. GLOVER. 


United States Circuit Court, Northern District of 
Illinois, April 2, 1883 

1. The State of Lilinois, in the absence of national 
legislation upon the subject, can improve the naviga- 
ble waters within its limits in such mode and to such 
extent as to her seems best. 

2. The statutes authorizing tolls to be exacted for 
the use of the locks on Illinois River are not in con- 
flict with that clause of the national Constitution 
which forbids a State, without the consent of Con- 
gress, from laying duties on tonage. 


HARLAN, Circuit Justice, delivered the opinion 
of the court: 

This is a suit in equity. 
upon demurrer to the bill. 

The complainants,constituting the firm of Huse, 
Loomis & Uo., are, and since 1864 (besides a gen- 
eral transportation business) have been, largely 
engaged in cutting ice at Peru and other points 
on the Illinois River, and ir transporting the same 
on that river, thence by the Mississippi and other 
navigable streams, to markets in different States. 
In the conduct of their business they have em- 
ployed from three to six steamboats and from 
thirty to sixty barges, all duly registered and li- 
censed in accordance with the laws of the United 
States. 

The defendants are canal commissioners ap- 
pointed in pursuance of certain statutes of Dli- 
nois, which provided, among other things, for the 
construction of locks and dams on Illinois River 
at Henry and Copperas creek. ‘The former were 
completed in 1872 and the latter in 1877, at an 
aggregate cost of about $854,739.42, the whole of 
which was paid by this State except about the 
sum of $62,359 paid by the United States. 

By the statutes referred to, the commissioners 
were authorized to establish and collect reasona- 
ble tolls for the passage and use of the locks by 


The present hearing is 
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boats. To that end a schedule was adopted, in 
accorjance with which complainants have been 
required to pay and have paid, always under pro- 
test, tolls for the passage of the locks by their 
boats, such tolls being ascertained, as to amount, 
upon the basis of the tonnage measurement of the 
boats and their c es. 

From the construction of the lock at Henry, in 
1872, up to the spring of 1872, complainants paid 
to the canal commissioners, for the passage of 
that lock, in tolls or charges, nearly $3,000 upon 
the tonnage measurement of their boats, and 
about $5,000 upon their cargoes of ice in ice- 
barges towed by such boats. Their average ship- 
ments each subsequent year have been quite as 
large, and upon euch shipments tolls have been 
exacted, and paid by them. 

The prayer of the bill is that the defendannts, 
their agents, servants, and employees, be re- 
strained from imposing and exacting from com- 
plainants any tolls or other charges for the right 
of passage through said locks by their steamboats, 
ice-barges, and other vessels used in the transac- 
tion of their business on the Illinois River. 

The substantial grounds upon which the com- 
plainants proceed are, briefly stated, these: 

That the locks and dams so constructed by the 
State not only do not aid to promote their busi- 
ness, but are practical impediments in the way of 
its prosecution and to the free navigation of the 
Illinois River by their boats; 

That their construction and the imposition by 
the canal commissioners of tonnage duties, under 
the name of tolls, upon the boats and cargoes of 
complainants are in violation: first, of that part 
of the ordinance for the government of the North- 
western Territory, which provides that ‘the navi- 
gable waters leading into the Mississippi and St. 
Lawrence, and the carrying places between the 
same,shall be common highways and forever free, 
as well to the inhabitants of said territory as to 
the citizens of the United States, and those of any 
other States that may admitted into the confed- 
eracy, without any tax, impost. or duty therefor ;’ 
seeond, of section 10, article 2, of the national 
Constitution, which prohibits any State, without 
the consent of Congress, from laying any ‘duty of 
tonnege’; and third, of sec. 8, art. 1, of the con- 
stitution, which invests Congress with power ‘to 
regulate commerce with foreign nations, and 
among the several States and with the Indian 
tribes.’ 

It seems to the court that most of the questions 
discussed by counsel are conciuded, some directly, 

thers substantially, by the adjudged cases. 

In Wilson v. The Black Bird Creek Marsh Co., 
2 Peters 245, the question was whether the legis- 
lature of Delaware could, consistently with the 
national Constitution, authorize a dam to be con- 
structed across Black Bird Creek in that State. 
That stream, although wholly within the limits of 
Delaware, was conceded to be a public navigable 
highway, in which the tide ebbed and flowed, and 
was capable of being used, and theretofore had 





been used by sloops and ether vessels enrolled 
and licensed under the laws of the United States. 

After stating that the value of the property on 
the banks of the creek was enhanced by exclud- 
ing the water from the marsh; that the health of 
the inhabitants in the vicinity was thereby prob- 
ably improved, and that measures calculated to 
effect such results were within the reserved pow- 
ers of the State so long as they did not come in 
collision with the powers of the general govern- 
ment, the court, speaking by Chief Justice Mar- 
shall, said: “ But the measure authorized by this 
act stops a navigable creek, and must be supposed 
to abridge the rights of those who have been ac- 
customed to use it. But this abridgement, unless 
it comes in conflict with the Constitution or a law 
of the United States, is an affair between the gov- 
ernment of Delaware and its citizens, of which 
this court can take no cognizance. The counsel 
for plaintiff in error insist that it comes in con- 
flict with the power of the United States ‘ to regu- 
late commerce with foreign nations and among 
the several States.’ If Congress had passed any 
act which bore upon the case—any act in execu- 
tion of the power to regulate commerce—the 
object of which was to control State legislation 
over those small navigable creeks into which the 
tide flows, and which abound throughout the 
lower country of the Middle and Southern States, 
we should not feel much difficulty in saying that 
a State law coming in conflict with such act 
would be void. But Congress has passed no such 
act. The repugnancy of the law of Delaware to 
the Constitution is placed entirely on its repug- 
nancy to the power to regulate commerce with 
foreign nations and among the several States, a 
power which has not been so exercised as to 
affect the question. Wedo not think that the act 
empowering the Black Bird Creek Marsh Com- 
pany te place a dam across the creek can, under 
all the circumatances of the case, be considered as 
repugnant to the power to regulate commerce in 
its dormant state, or as being in conflict with any 
law passed on the subject.” 

In Gilman y. Philadelphia, 3 Wall. 713, the 
Supreme Court sustained the constitutional valid- 
ity of an act of the Legislature of Pennsylvania 
which authorized the construction of a bridge 
across the Schuylkill, one of the navigable waters 
of the United States, although the effect of that 
structpre was not only to seriously impair the 
value of wharf property above the contemplated 
bridge, but to prevent the navigation of the river 
by certain vessels theretofore accustomed to use 
such wharves. While recognizing, to the fullest 
extent, the power of Congress to control, in the 
interest of commerce, the navigable waters of the 
United States, so as to keep them free from all 
obstructions, whether interposed by the States or 
by private persons, the Supreme Court—aflirming 
the doctrine of Cooley v. Wardens, 12 How., 299 
—said that there were some subjects, connected 
with commerce, which called for uniform rules 
and national legislation, while others were best 
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regulated by rules and provisions suggested by 
the varying circumstances of localities, and to be 
enforced under the authority of the States, so 
long as Congress did not act. Speaking by Mr. 
Justice Swayne, the court further said: ‘ It must 
not be forgotten that bridges which are connect- 
ing parts of turnpikes, streets, and railroads, are 
means of eommercial transportation, as well as 
navigable waters, and that the commerce which 
passes over a bridge may be much greater than 
would ever be transported on the water it 
obstructs. It is for the municipal power to 
weigh the considerations which belong to the 
subject, and to decide which shall be preferred, 
and how far either shall be made subservient to 
the other. The States have always exercised this 
power, and from the nature and objects of the 
two systems of government, they must always 
continue to exercise it, subject however, in all 
cases, to the paramount authority of Congress, 
whenever the power of the States shall be exerted 
within the sphere of the commercial power which 
belongs to the nation.’’ The opinion in that case 
concludes with these words: ‘The river, being 
wholly within her limits, we cannet say that the 
State has exceeded the bounds of her authority. 
Until the dormant power of the Constitution is 
awakened and made effective, by appropriate 
legislation, the reserved power of the States is 
plenary, and its exercise in good faith cannot be 
made the subject of review by this court.” 

In Railway Company v. Fuller, 17 Wall., 569, 
in illustration of these doctrines, it was said: 
‘‘When a stream, navigable for the purposes of 
foreign or inter-State commerce, is obstructed by 
the authority of a State, such exercise of authority 
may be valid until Congress shall see fit to inter- 
vene. The authority of Congress in such cases is 
paramount and absolute, and it may compel the 
abatement of the obstruction whenever it shall 
deem it proper to do so.”’ 

In Pound vy. Turk, 95 U. S., 462, the supreme 
court sustained the validity of a statute of Wis- 
consin which authorized the construction of adam 
across a navigable river wholly within its limits. 
After referring to the fact that there were naviga- 
ble streams in many of the states, whose greatest 
value in water carriage is as outlets to saw logs, 
sawed lumber, coal, salt, etc., the court. speaking 
by Mr. Justice Miller, said: ‘‘In order to develop 
their greatest utility in that regard, it is often es- 
sential that such structures as dams, booms, piers, 
etc., should be used, which are substantial ob- 
structions to general navigation, and more of less 
so to rafts and barges. But to the legislature of 
the State may be most appropriately conferred 
the authority to authorize these structures, when 
their use will do more good than harm, and to im- 
pose such regulations and limitations in their 
construction and use as will best reconcile and 
accommodate the interests of all concerned in the 
matter, And since the doctrine we have deduced 
from the cases recognizes the right of Congress to 
interfere and control the matter whenever it may 





deem it necessarry to do so, the exercise of this 
limited power may all the more safely be confided 
to the lucal legislatures.” 

In Transportation Co. v. Chicago, 99 U. S. 635, 
the court, through Mr. Justice Strong, said: ** It 
has long been held that navigable rivers wholly 
within a State are not outside of State jurisdiction 
so long as Congress does not interfere.” 

In addition to these decisions in the supreme 
court of the United States, reference is made to 
Heerman V. Beef Slough, etc., 8 Biss. 334; U. 
v. Beef Slough Man. Co., Ib. 424, and U. 8. v- 
New Bedford Bridge, 1 W. & M. 401. 

The doctrines of the adjudged cases sustain the 
authority of this State,—there being no act of 
Congress forbidding it,—to construct locks and 
dams upon the Illinois River. Her avowed object 
in so doing was to improve the navigation of that 
river and effect a reduction of freights to the 
headwaters of Lake Michigan and to the Missis- 
sippi River. The mode and extent of such im- 
provement, in the absence of national legislation 
based upon the power of Congress to regulate 
commerce, was for her determination. Her dis- 
cretion, in such matters, is not to be controlled 
by the courts so long as Congress does not inter- 
fere. That locks and dams cause some delay to, 
or in some degree affect the interests of those 
whose business on the [Illinois River does not ab- 
solutely require the use of such instrumentalities, 
may be conceded. But if, in the judgment of the 
State, which has jurisdiction over all persons and 
things within its limits except as restrained by the 
national constitution, the system of locks and 
dams is more advantageous to the general public 
than the river in its natural condition; if she 
deems it imporcant to improve the navigation of 
the Illinois River, although thereby certain 
clases engaged in commerce may be subjected to 
inconveniences which do not exist in the use of 
the river in its unimproved or natural condition, 
her determination in the premises is not to be 
questioned by any authority except Congress. 
Until the national legislature interposes its para- 
mount authority, the State can not be controlled 
by the judiciary as to the mode and extent of im- 
proving the navigable streams within her limits: 

Nor do we preceive that the power of the State 
in this respect is in any degree affected by the or- 
dinance of 1787, even if that ordinance as to the 
matters now under consideration be not super- 
seded by the Constitution of the United States. 
Strader v. Graham, 10 How. 94; Permole v. Mu- 
nicipality, etc., 3 [b. 589; Pollard’s Lessee v. Ha- 
gan, 3 Ib. 224; Woodman v. Kilburn, 1 Biss, 546; 
Columbus Ins. Co. v. Curtenius, etc., 6 McLean, 
209. Illinois entered the Union upon terms of 
equality in all respects with the State which ex- 
isted at the time constitution was formed. In the 
statute of Virginia, authorizing the cession to the 
United States of the territory northwest of the Ohio 
River and in the deed of cessions one of the 
conditions prescribed was that the States formed 
out of that territory should be admitted ‘members 
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of the Federal Union having the same rights of 
sovereignty, freedom and independence as the 
other States.’ The ordinance itself provided for 
the admission of the new States ‘on an equal foot- 
ing with the original States, in all respects what- 
ever.’ So that, it seems to the court, Illinois has 
as full power and jurisdiction over her navigable 
streams, that Virginia has over the navigable 
streams within her limits. But if her powers in 
that respect are, in any degree, affected or con- 
trolled as to their exercise by the ordinance of 
1787, it is not preceived that the position of com- 
plainantscan be maintained. The recognition of 
the right of the State, when unrestrained by acts 
of Congress, to improve navigable streams within 
her borders, in such manner and to such extent as 
to her seems conducive to the public interests, is 
is not necessarily inconsistent with the provisions 
of that ordinance. The declaration therein that 
the navigable streams leading into the Mississippi 
River shall be eommon highways, and be forever 
free to the inhabitants of the territory and to 
citizens of all the States, was certainly not in- 
tended as an inhibition upon the i rprovement of 
such highways by the federal government or by 
the respective States formed out of the Northwest 
Territory. We can not suppose that Virginia in- 
tended, when ceding this vast domain, to with- 
hold from the future States to be erected therein 
that control of navigable streams which, upon the 
adoption of the Constitution, she would have over 
those within her own limits. The utmost, per- 
haps, which can be claimed is that that provision 
was intended to secure the use of such navigable 
streams as highways upon terms of equality,that is, 
without discrimimination against inhabitants 
of that territory or citizens of any of the 
United States. The [Illinois River is none 
the less a common highway because its 
navigability has been improved so as to meet 
the wants of the public in a larger degree 
than it was capable of doing in its natural state. 
It is still a common highway, for use, alike, by all 
citizens of the United States under regulations 
which do not seem to be inconsistent with the or- 
dinance of 1787. Besides, in the opinion of the 
court, the rights secured by the provisions of that 
ordinance, so far as it relates to navigable streams, 
‘are in substance secured by by the Constitution of 
the United States. Consequently if that which 
Illinois has done towards the improvement of the 
Illinois River be not forbidden by the national 
Constitution, it is not in conflict with the provis- 
ions of the ordinance of 1787. 

The only remaining question which we deem it 
necessary to consider relates to the right of the 
State to charge tolls for the passage and use of 
these locks, such tolls being based upon the ton- 
nage measurement of the boats and their cargoes. 
It is contended by complainants that the exaction 
of these tolls is consistent with that clause of the 
Constitution which prohibits the Sta‘es, without 
the consent of Congress, from laying any duty of 
tonnage. The courtis of opinion that the right 





of the State to charge for the use of its locks may 
be placed upon the same ground upon which rests 
the authority of municipal corporations, owning 
improved wharves upon the navigable waters of 
the United States, to charge for the use of such 
wharves by. vessels, even those licensed under the 
laws of the United States and engaged in com- 
merce with foreign nations or among the several 
States. Municipal regulations of this character 
have been maintained even where the wharfage 
fees are measured by the tonnage of the vessel 
using the wharves. Such fees, so measured, are 
not deemed duties of tonnage within the meaning 
of the Constitution, where they are exacted not 
for the mere privilege of landing at a wharf, but 
as fair and reasonable compensation for the use of 
additional facilities furnished for those engaged 
in commerce. Packet Co. v. St. Louis, 100 U. S., 
429; Vicksburg v. Tobin, Ib., 430; Packet Co. v. 
Keokuk, 95 U. S., 80. So in reference to tolls 
for the use of locks constructed on a navigable 
stream lying wholly within a State. Although 
measured by the capacity of the vessel or the ex- 
tent of the cargo, they are not, necessarily, ton- 
nage duties, which the States are prohibited from 
laying. They are not, within the meaning of the 
Constitution duties upon the vessel or its car- 
goes, but compensation enacted for the use of 
improved commercial facilities. In this case it 
cannot be claimed that the charges exacted by 
the commissioner are disproportioned to the 
amou.t expended by the State in the construction 
of these locks and dams or that they are in them- 
selves, unreasonable in amount. Referring to 
that clause in the ordinance of 1787 which pro- 
hibits any tax, impost or duty, upon the right to 
navigate the navigable waters therein described, 
Mr. Justice McClean, in Spooner v. McConnell, 1 
McClean 337, said ‘‘ The provisions of the ordi- 
nance had reference to the navigable waters and 
the carrying places as they then were. And in that 
State they were to remain free, without tax, etc. 
But this does not prevent the legislature from im- 
proving the navigation of rivers and the carrying 
places between them. Such improvements can in 
no sense be considered as repugnant to the ordi- 
nance, but in promotion of its great object. And 
it would seem to be no violation of the compact 
if the legislature should exact a toll, not for the 
navigation of the rivers in their natural state, but 
for the increased facilities established by the 
funds in the State.” 

It is unnecessary to extend this discussion. 
The court is of opinion, for the reasons given, 
that the State of Illinois has the same power to 
improve the navigable waters within her limits 
that she possesses over other highways; and 
where money has been expended in making im- 
provements, it is competent for the State to 
impose tolls for their use, even where the stream 
is one to which the regulations of commerce may 
be extended. This statement of the rule is, how- 
ever, subject always to the qualification that the 
action of the State, touching navigable streams 
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within her borders, is subordinate to the para- 
mount authority of the nation, whenever and as 
it may be exercised, under the power granted to 
Congress of regulating cemmerce with foreign 
nations and among the several States. 

Let the demurrer be sustained; and if the com- 
plainants do not wish to amend, an order may be 
rendered dismissing the bill, with costs to de- 


fendants. 





“OPTION CONTRACTS” — INTENTION OF 
PARTIES—BURDEN OF PROOF. 





COBB v. PRELL. 





United States Circuit Court, District Kansas, Janu- 
ary, 1883. 


1. The fact that the intention of the parties to a con- 
tract of sale of commodities for future delivery is, 
that there shall be no actual delivery, but that the 
transactions shall be settled by the payment of the dif- 
ference between the selling and market price, will ren- 
der such a contract void. 

2. If, in case of an option contract for future deliv- 
ery, there is a doubt as to such intent of the parties, 
the burden will be upon the party claiming under it 
to show affirmatively that 1t was made with a view to 
the actual delivery and receipt of the commodity. 


Everest & Waggener, for plaintiff; J. R. Hallo- 
well and J. T. MeCleverty, for defendant. 

McCrary, J., delivered the opinion of the 
court: 

In this case a jury was waived and the cause 
was tried by the court. Itis an action at law in 
which the plaintiff claims damages for breach of 
contract. The complaint alleges that during the 
months of February, March and April, 1881, the 
defendant, who is a grain dealer residing at Co- 
lumbus, Kansas, authorized the plaintiff, who is a 
commission merchant at St. Louis, Missouri, to 
sell for him certain quantities of corn to be deliv- 
ered to the party or parties to whom the plaintiff 
might sell the same, at the option of defendant, 
during the month of May, 1881. The complaint 
further alleges that the plaintiff contracted for the 
sale of said corn to be delivered during said month 
of May; but that defendant, failing to deliver 
said corn, the plaintiff having contracted to sell 
the same in his own name, was obliged to and did 
pay the damages resulting from such failure, to- 
wit: The difference between the price of corn at 
the place of delivery on the 3lst day of May and 
the price at which defendant had agreed to sell 
and deliver the same, amounting in the aggregate 
to $2,945.25, for which, with interest, he prays 
judgment. 

The answer alleges that the contracts set out in 
the complaint were option or marginal contracts, 
and that said plaintiff well knew them to be such, 
and so made the contracts of sale of said corn, 
not expecting to receive of the defendant any 
portion of the amounts of corn for delivery, but 





expecting to pay any losses or receive any gains 
that might accrue for or against said defendant; 
that said contracts were made for the purpose of 
speculating on the rise and fall of prices, the 
plaintiff to receive commissions for said transac- 
tions; and that said contracts were mere wagers 
on the fluctuating of the prices of grain in the 
market of the City of St. Louis. 

The case, therefore, turns upon the questions, 
whether or not it was the intention of the parties 
that the corn should be delivered. If such was 
the bona Jide intention,then.the plaintiff is entitled . 
to recover; but if, on the other hand, it was un- 
derstood that the defendant was not required to de- 
liver the corn, and that the transactions should be 
adjusted and settled by the payment of differ- 
ences, then the contracts were void and the plaint- 
iff can not recover. Upon this controlling ele- 
ment in the case, as might reasonably be ex- 
pected, the testimony of the plaintiff and defend- 
ant is in conflict. Under such circumstances we 
are obliged to determine the contraversy by refer- 
ence to the actions of the partiesin connection 
with the transactions and their contemporaneous 
declarations, especially those in writing, having a 
bearing upon the subject. If we can learn from 
these what interpretation the parties themselves 
have put upon their own contract, we shall find a 
satisfactory guide in determining the case. 

The evidence satisfactcrily shows that the 
plaintiff was largely engaged at and about the 
time of these transactions in dealing in options. 
He was also largely engaged in buying and selling 
grain for actual delivery. It appears that he 
adopted and had in use two blank forms upon 
which statements of account were rendered to his 
dealers, one of which was used when the grain 
was actually delivered, and the other when it was 
not delivered, and the settlement was made upon 
the basis of the differences. In the former state- 
ment, as might be expected, we find charges for 
freight, inspection, insurance, weighing, storage 
and commissions. These are charges which ne- 
cessarily entered into the transaction where the 
grain was shipped and delivered. In the latter 
statements these itemsdo not appear. They show 
only the number of bushels of grain bought, the 
price at which bought and the month of delivery; 
the price at which the same was sold, and the net 
loss or gain. There are in evidence thirty-four of 
these last-named bills, used in the settlement of 
option deals between June 26, 1881, and July 30, 
1881, al] representing transactions between plaint- 
iff and defendant. Of the bills representing ac- 
tual sales from the defendant to plaintiff between 
September 18, 1880, and April 19, 1881, there are 
fifty-seven; so that it appears that the course of 
dealing between the plaintiff and defendant was 
such that sometimes the grain contracted for was 
to be delivered, and at other times it was not to 
be delivered, and the transactions were to be set- 
tled upon the basis of margins. [t only remains 
to be determined whether the transactions in con- 
troversy belong to the former or to the latter 
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class. If the question were to be determined up- 
on the testimony of the parties themselves, con- 
flicting as itis, in connection with the facts al- 
ready stated, it would probably depend upon the 
question: Upon which party rests the burden of 
proof? AndI am inclined to the opinion that, 
without reference to other evidence, the plaintiff 
would fail. 

It is the duty of the courts to scrutinize very 
closely these time contracts, and if the circum- 
stances are such as to throw doubt upon the ques- 
tion of the intention of the parties, it is not too 
much to require a party claiming rights under 
such a contract to show affirmatively that it was 
made with actual view to delivery ard receipt of 
the grain. Barnard v. Backhaus, 9 N. W. Rep. 
595. 

It appearing that the parties were in the habit 
of dealing in options, and the evidence being 
equally balanced upon the question whether these 
were option contracts or not, the court would be 
obliged, I think, to say that the plaintiff has failed 
to make out his case by a preponderance of evi- 
dence. But whether this be so or not, a reference 
to the written evidence, to be found in the corre- 
spondence of the parties at and near the time of 
the transaction, strongly corroborates the defend- 
ant. A number of letters, written about the time 
of these transactions, and evidently referring to 
them, are in evidence, and an examination of 
them will show that the plaintiff was constantly 
insisting, not upon the shipment of the quantity 
of corn purchased by him, but upon the payment 
of margins, either in cash or by the shipment of 
enough corn to cover margins. February 11th, 
plaintiff writes to defendant, referring to the 
transactions between the parties as ‘“ option 
deals.’’ April 22, he writes, “We had to put up 
over $2,000 on your deals,’ ete. May 2, he says, 
‘*You must ship us 6ome corn asa margin.’’ May 
7, he says, ‘‘If you can’t ship us any corn to cover 
margins, please send us $500. May 18, he 
writes, ‘We draw $500 on you. This is margins 
for your corn deals, which we hope you will pay. 
This willleave you about $300 behind to make 
corn deals up to market.” May 27, he says, ‘We 
have written you and drawn on you for margins.”’ 

Perhaps the most significant letters beering 
upon this question are those of May 30 and 31, 
the dates on which the time for the delivery of 
the corn expired. If it wasa bona fide transac- 
tion, and plaintiff was expecting the delivery of 
the corn, we should expect to hear him, in these 
letters, complaining or expressing surprise that 
the time was about expired and the corn had not 
been delivered. But, on the contrary, a reference 
to the letters of those dates will show that the 
only complaint was that defendant had not fur- 
nished the margins. Thus, on May 30, plaintiff 
writes: ‘‘We can not carry these deals when you 


, not only refuse to give us margins, but seem to 


pay ne attention to our demands.”’ On the 31st 
plaintiff writes to explain the manner in which he 
nad closed out the May corn, and expressing re- 





gret at the serious loss to the defendant, but says 
nothing to indicate that he expected the corn to 
be shipped. Upon all of the evidence, I am of 
opinion, and therefore find the fact to be, that the 
parties did not intend the actual delivery of the 
corn contracted for, but did intend to speculate 
upon the future market, and to settle the profit 
or loss of .the defendant upon the basis of the 
prices of grain on the 31st of May, 188], as com- 
pared with the price at which defendant con- 
tracted to sell. Such being the fact, the law is 
well settled that the plaintiff can not recover. 
Melchert v. Am. Un. Tel. Co., 11 Fed. Rep. 193; 
Gregory v. Wendell, 39 Mich. 327; Pickering v- 
Cease, 79 Ill. 328; Barnard v. Backhaus, supra. 
Judgment for defendant. 





GUARANTY — EXTENSION TO PRINCIPAL 
—DISCHARGE OF SURETY. 





DIXON v. SPENCER. 





Maryland Court of Appeals, January 25, 1883. 


S M & Co. agreed to furnish H certain merchandise 
on acredit of thirty days, in consideration of which 
D agreed to guarantee the payment of all sums of 
money due and unpaid by H, within said time. The 
contract was in writing, under seal, and signed by all 
the parties. Under this contract H became indebted 
to S M & Co. in the sum for which they took her two 
promissory notes, payable at sixty and ninety days. 
In an action on the guarantee brought by S M & Co., 
against D. it was held, that in taking the notes of the 
principal,and thereby extending the time of payment, 
without the consent of the defendant, the latter was 
discharged from his liability as guarantor. 


Appeal from the Circuit Court for Alleghany 
County. 

The appellee sued the appellant in an action of 
covenant upon an agreement under seal, the na- 
ture of which, and the facts pertinent to the 
question involved, are stated in the opinion of the 
court. 

Ferdinand Williams, for the appellant: William 
Brace and Benjamin A. Richmond, for the ap- 
pellee. 

ROBESON, J,, delivered the opinion of the court: 

The appellees agreed to furnish Jane A. Houck 
certain quantities of ale, beer and porter on a 
credit of thirty days, in consideration of which 
the appellant agreed to guarantee the payment of 
all sums of money due and unpaid by her within 
said time. 

The contract was in writing, under seal and 
signed by all the parties, the appellees, Jane A. 
Houck, and the appellart. Under this contract, 
Jane A.Houck became indebted to the appellee in 
the sum of $263.53, and for which they took her 
two promissory notes, payable at sixty and ninety: 
days. 

The main question is whether the taking of 
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these promissory notes by the appellees dis- 
charges the appellant from his liability as guar- 
antor. 

It can hardly be necessary to cite authorities in 
support of the general principle, that where the 
time of payment is, without the consent of the 
surety, extended for a definite time, by a valid 
contract between the creditor and the principal, 
the surety is thereby discharged. The subject 
and the many decisions in regard to it are fully 
considered and discussed in 2 American Leading 
Cases, 431. See also Brandt on Suretyship and 
Guaranty, 401. 

The surety, by his contract, merely guarantees 
the payment by his principal of a certain sum of 
money ata stipulated time. This he engages to 
do and no more. Upon the default of the prin- 
cipal he has the right to pay the money and to 
proceed at once against him for indemnity. If 
the creditor, however, makes a new contract with 
the principal—takes his promissory note, payable 
at another and a further time—he is thereby pre- 
cluded from suing on the original contract until 
the maturity of the note, and the surety is also 
deprived of the right to pay the money due on his 
contract, the payment of which is necessary to 
enable him to proceed against the principal. By 
his own act, the creditor has entered into a new 
contract with the principal, and for the time be- 
ing has tied his own hands and the hands of the 
surety, so far as regards the original contract. In 
so doing without the consent of the surety the law 
says the latter shall be discharged. 

The well-recognized rule of law, it is said, 
however, does not apply to this case, because the 
agreement of the appellant as guarantor is under 
seal; and the mere taking of a promissory note of 
the principal for the indebtedness arizing on such 
an agreement will not, in an action at law, dis- 
charge the appellant, although the time of pay- 
ment be extended. 

It has been held, it is true, in England, and by 
some of the courts in this country, that, to enable 
asurety to avail himself of this defense at law, 
the instrument on the face of it must show that 
he is asurety. If it bea joint and several obli- 
gation under seal, or if a joint promissory note, 
he is in the one case estopped by the seal from 
proving by a parol instrument that his true rela- 
tion is different from what appears from the face 
of the bond; and in the other, parol evidence is 
inadmissible to change or alter the legal import 
of the paper itself. Rees v. Berrington, 2 Ves. 
Jr. 540; Asbell v. Puddock, 1M. & W. 568; Dep- 
eny v. Adams, 9 Yerg. 52; Dozier v. Lee, 7 
Humph. 520; Price v. Edwards, 10 B. & C. 578; 
Strong v. Foster, 17 C. B. 20; Bull v. Allen, 19 
Cowen, 1011. 

Other courts, however, have decided that such 
evidence does not in any manner alter or contra- 
dict the written terms of the instrument, but 
merely proves a collateral fact, namely, the true 
relation of the parties as principal and surety in 
regard to which the paper is silent, and that a 








surety may avail himself of this defense, although 
the contract be under seal, and he is by the terms 
of it a joint obligor. See cases referred to by 
Brandt on Suretyship and Guaranty, sec. 317; 
Lime Rock Bank v. Millett, 42 Maine, 258: Green- 
ough v. McClelland, 2 El. & El. (105 E. C. L.) 
424; Riley v. Gregg, 16 Wis. 668. 

This question, however, it is unnecessary to 
consider in this case, because all the well-consid- 
ered cases agree that if it appeared from the face 
of the paper, whether it be under seal or not, that 
the party isa surety or guarantor. he may avail 
himself of this defense in a court of law as well 
asin equity. 

In Reese v. Berrington, 2 Ves. Jr. 541, Lord 
Loughborough said it was the form of the secu- 
rity that forced the surety into equity; that where 
a bond was conditioned in terms for the debt of 
another payable at a given day, if the obligee de- 
feated the condition of the bond he discharged 
the surety. Where, however, the parties were 
bound jointly and severally the surety could not 
aver by pleading that he was bound as surety, al- 
though if that could be established by law it 
would appear that he had an interest in the 
punctual fultillment of the condition, and if time 
were given the condition would be gone and the 
liability of the surety at an end. The principle 
was a legal principle, although where the cortract 
was direct it could only be applied in equity. 

Now, in this case the agreement on its face 
shows that the appellant was merely a guarantor; 
that he was liable only on the default of Jane A. 
Houck to pay for the ale, beer and porter within 
thirty days from the date of the invoice. This 
being his undertaking, the appellees, instead of 
relying upon it, entered into a new contract with 
Jane A. Houck, the principal, and accepted her 
promissory notes, payable at sixty and ninety 
days, for the indebtedness due by her under the 
original agreement. In thus taking her notes and 
thereby extending the time of payment without 
the consent of the appellant, we are of opinion 
that he ie discharged from liability as guarantor. 
Taking this view of the case, it is unnecessary to 
consider ether questions argued at bar. 

Judgment reversed. 





INFANT—CONTRACT OF TENANT IN COM- 
MON—EQUITABLE LIEN. 





DILLON vy. BOWLES. 





Supreme Court of Missouri, April Term, 1883. 


Where of several heirs, tenants in common of cer- 
ain lands which has been willed away from them by 
their ancestors, all but one, an infant, unite in a con- 
tract to convey one-half of the land as compensation 
to counsel fordringing an action toannul the will, and 
such action is brought, the infant being made a party- 
plaintiff, and is successful, and the share of the in- 
fant in the land is thereby preserved, nevertheless the 
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infant is not bound by the contract so made for his 
benefit. 


From the St. Louis Court of Appeals. 

Samuel Dillon, for appellant; Edward P. Lind- 
ley, for defendant. 

RAy, J. delivered the opinion of the court: 

This was a petition in the St. Louis Circuit 
Court, for the partition of the certain real estate 
therein specified, in which the plaintiff claimed 
that (by reason of certain facts and allegations 
therein stated) he was the owner and entitled to 
an undivided eleyen twelfths (11-12) of said real 
estate; and that the defendant, Harvey, who was 
a minor, was the owner and entitled to the re- 
maining one-twelfth (1-12) thereof and asked for 
judgment of partition accordingly. On motion 
of the defendant Harvey by his guardian, ‘ad 
litem’? certain specified portions of the petition 
were by the court stricken out, as irrelevant and 
insufficient and plaintiff duly excepted thereto. 
The defendant Harvey, by his said guardian 
thereupon filed his answer denyiug that plaintiff 
was the owner, or entitled to an undivided 11-12; 
and averring that he was the owner and entitled 
to an undivided 1-6 of said land, and asking for 
a judgment of partition accordingly. 

On the trial the plaintiff offered to prove the 
facts stated in that part of of the petition stricken 
out, but the court excluded it, as irrelevant and 
immaterial, and the plaintiff excepted. 

Thereupon the court found for the defendant, 
Harvey, and gave judgment accordingly. From 
this judgment the plaintiff appealed to the St. 
Louis Court of Appeals, where the judgment of 
the Circuit Court was affirmed ; from which affirm- 
ance the plaintiff appeals to this court. 

The case is reported in the 8th vol. of ‘‘ Mis- 
souri Appeal Reports,’’ page 419, where the facts 
of the case, the briefs of counsel, the points and 
authorities as well as the Opinion of the Court of 
Appeals, fully appear, to which reference is here 
had. 

That opinion is as follows: 

HAYDEN, J., delivered the opinion of the 
court: The present question turns on the pro- 
priety of the action of the court below in striking 
out certain parts of the petition and excluding 
evidence corresponding to those facts, upon the 
trial. One Harvey a minor wasa tenant in com- 
mon with the defendant Caleb Bowles and four 
others, of land of which partition is asked, each 
having been owner of a sixth part, and heirs of 
Elizabeth Sipp, deceased. ‘The deceased had 
made a will, by which she devised the land to one 
Sullens. This petition for partition alleges that 
the six heirs, defendants here, had by deeds of 
warranty conveyed their interest to the plaintiff, 
except that the minor Harvey had not conveyed 
the interest which he owned; that these heirs. ex- 
cept the minor, acting for all the hejrs, employed 
counsel to bring suit to annul the will, and none 
of them having money agreed with certain at- 
torneys that if the proceedings to set aside the 





will should be successful, the heirs would convey 
to their counsel an undivided half of the land in 
payment of their services, an agreement which, 
it is alleged was fair and reasonable on the facts. 
Suit was accordingly commenced in the name of 
all the heirs, Harvey the minor appearing by his 
father and guardian, and after much litigation the 
will was set aside. In pursuance of the agree- 
ment, one half of the real estate was eonveyed to 
the counsel, all except the minor joining in the 
deed, in full payment for the services in having 
the will set aside. 

The plaintiff claimed that the agreement was 
made and proceedings prosecuted for the benefit 
of all the heirs, and that the share of the minor 
must contribute, one-half of his sixth being his 
proportion; and upon this basis, allowing one- 
twelfth part to the minor and the other eleven- 
twelfths to the plaintiff,the latter asked partition. 
The motion to strike out parts of the petition and 
the offer ef evidence raised the questions whether 
the minor can be bound in the present proceeding: 
upon the bases of the agreement; or his land sub- 
jected to contribution for a proportionate share- 
of the agreed price of the litigation. 

The court below decided against the plaintiff 
upon these points, and decreed that partition be 
made upon the basis that the plaintiff owned five- 
sixths and the minor one-sixth of the land. The 
plaintiff appealed. It is unnecessary to argue the 
question here involved, at length, asit is clear 
the court below was correct in its decision. The 
infant can not be held liable on the basis of the 
special contract, and it is not claimed he made it. 
It is said the infant is liable ‘‘ ex equo et bono.’ 
This is a vague phrase, used generally in reference 
to the action for money had and received, and 
which has no application here. Ifso liable, for 
what would the infant be held? Not certainly 
upon an argument to convey one twelfth of this 
land, but it is upon this agreement or, what 
is the same, on the basis of the obligation 
of it, that the plaintiff’s position rests. Not 
only this, but the court is asked to proceed 
on the theory that specific performance has been 
accomplished, and that the minor stands as they 
do, who have conveyed to the plaintiff; and this. 
is assumed, though no separate cause of action is. 
stated in the petition. But if liable at all, the in- 
fant would be liable for a money payment and the 
reasonableness of the sum would be an issue to be- 
tried by a jury. 

There is, however, no legal liability. The at- 
torneys were bound to know that they could not 
hold the infant to any implied obligation to pay 
for fees, and in view of this they made their con- 
tract. Equity follows the law and will not vio- 
late its policy, making infants liable when the law 
shields them. If at the request of the guardian of 
this infant a person had paid money to the 
attorneys for these fees, in order to preserve the 
land to the infant, it would have been a voluntary 
payment, and not recoverable of the infant. Bick- 
nell y. Bicknell, 111 Mass. 265; Tupper v. Cad- 
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well, 12 Metc. 559; Winsor v. Savage, 9 Metc. 346; 
If any right of contribution existed, the plaintiff 
could not enforce it. No obligation arose in his 
favor who is merely the grantee by deeds of war- 
ranty of the interests of the other five heirs in the 
lands, and does not claim to be otherwise con- 
nected with the minor. The judgmentis affirmed 
Judge Bakewell concurs, Judge Lewis is absent.”’ 

We have given this opinion, the points and 
authorities, as well as the reasonings and conclu- 
sions of the court, a careful examination and con- 
sideration, and believe it to contain a just and 
fair statement of the facts and law of the case and 
therefore concur therein. We have also examined 
and considered the briefs of counsel, in this court, 
in which the whole question is ably and elabor- 
ately re-examined and re-argured, but after pa- 
tient examination we find no sufficient reason to 
change our views, or depart from the conclusions 
so well and fully expressed, in the foregoing 
opinion of the court of appeals. For these rea- 
sons the judgment of the St. Louis Court of Ap- 
peals, affirming that of the St. Louis Circuit 
Court is affirmed. All concur. 








WEEKLY DIGEST OF RECENT CASES. 


INDIANA, . é ° ° . ‘ 5 
LOUISIANA, ° ° ° ‘i ° 1 
MARYLAND, A ° . » 6 
TEXAS, ° ° 4, 10 


FEDERAL SUPREME COURT, 2, 8, 7,8, 9, 11, 12, 18 


1. ADJOINING PROPRIETORS—IRRIGATING WATER— 

—SEPAGE—DAMNUM ABSQUE INJURIA. 

1. Where the waters used for purposes of irrigation 
on a rice farm percolate through the enclosing 
levees, and injure the crops on an adjoining sugar 
plantation notwithstanding the rice planter has 
exhausted all the usual and customary modes to 
prevent the sepage, and protect his neighbor, the 
damage resulting therefrom will be damnum ab- 
sque infuria. 2. In cases where the testimony is 
either doubtful or conflicting, courts of appeal 
will not lightly disturb either the findings of juries 
or the judgments of courts a quo. Nagel v. Ma- 
dere, La. Ct .App., 15 Ch. Leg. N. 314. 


2. ARMY — RANK AND Pay OF RELIRED OFFICER— 

POWER OF CONGRESS TO CHANGE. 

Under sec. 32 of the act of July 28, 1866 (ch. 299, 14 
St. at Large, 337), a colonel of cavalry in the army 
was retired in June, 1868, with the rank and re- 
tired pay of a major-general, because that was 
the rank of the command held by him when he 
was wounded. Under the act of March 3, 1875 
(ch, 178, 18 St. at Large, 512), his retired rank and 
pay were changed to those of a brigadier-general 
that being the actual rank held by him when he 
was wounded. Held, that his being retired with 
the rank of a major-general did not confer on him 
the office of a major-general, and that Congress 
had power to change his retired rank and pay. 
Wood v. United States, U. S. S. C., April 16, 
1883; 2S. UC. Rep. 551. 


8. DISTRICT OF COLUMBIA—CORPORATIONS—W ASH- 





INGTON MARKET CO. — CHARTER — POWER OF 

CONGRESS TO ALTER. 

Certain public land in Washington City was by act of 
Congress of May 20, 1870, incorporating the Wash- 
ington Market Company, granted to said market 
company for 99 years at at annual rental of $25,000 
to be paid to the District of Columbia, to be set 
apart and expended in the support and relief of 
the poor of said district. A clause in the defi- 
ciency appropriation act of March 3, 1873, appro- 
priated $75,000 to be paid to the District of Col- 
umbia as compensation for its interest in the city 
hall buildings, to be applied only in the erection 
of other suitable buildings for the district offices, 
and providing that no part of such amount should 
be expended in the purchase ofa site for such 
buildings, and that no public land was thereby 
granted for that purpose, but that the governor 
and board of public works of the district were 
thereby authorized to make arrangements to se- 
cure suflicient land fronting on Pennsylvania and 
Louisiana avenues, between Seventh and Ninth 
streets, being the same land already granted to the 
Washington Market Company. An agreement 
was entered into on March 18, 1873, between the 
governor and the board of public works and the 
Washington Market Company, whereby sufficient 
land was to be conveyed by the market company 
to the District of Columbia, and the district was 
to assume and fulfill all the obligations by the act 
of May 20, 1870, imposed upon the market com- 
pany, except the payment of $7,500 annually by 
the market company to the District of Columbia 
instead of the original rental; and, in pursuance 
of the arrangement, on the same day the market 
company released and quitclaimed the land to the 
district. Held, 1. That the act incorporating the 
Washington Market Company and fixing the 
terms for their use of the public property granted 
to them did not establish an irrevocable charitable 
trust for the poor of Washington City, and there- 
by disable congress from authorizing any subse- 
quent changes in the mode and conditions of that 
grant. 2. Thatas the act of March 3, 18738, by 
designating the property granted to the Washing- 
ton Market Company as the property to be pro- 
cured by the authorities of the District of Colum- 
bia for the propose of erecting buildings for the 
district offices, authorized them to enter into the 
agreement with the market company, such agree- 
ment was valid. 3. That as no other considera- 
tion for the conveyance of the land by the market 
company was possible under the provisions of 
such act, except the reduction of rent contem- 
plated by the agreement, such reduction was law- 
ful and should be allowed, in an action against 
the market company to recover the full amout as 
fixed by the act May 20, 1870. District of Colum- 
bia v. Washington Market Co. U.S.S.C., April 
9, 1883; 2S. C. Rep. 543. 


4. GUARANTY—DISCHARGE OF SURETY BY CHANGE 

IN CONTRACT. 

1. Asurety is discharged by a valid agreement made 
without his consent varying the original contract 
in any material particular, whether the change be 
to his benefit or prejudice. 2. Where the contract 
is to erect buildings, the increased value of the 
material to be used and the consequent increase in 
the value of building on the one hand, and the in- 
creased labor and expense and consequent injury 
upon the other, is a sufficient consideration to 
sustain an agreement changing the original con- 
tract. Randall v. Smith, 8S. C. Tex , April 27, 
1883; 1 Tex. L. Rev. 294. 
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5. JuRY TRIAL — MISCONDUCT OF JURORS — EVI- 


DENCE. 

This case was once before in this court and is re- 
ported in 71 Ind. 66. A reversal is again claimed 
for the reason that during the deliberations of the 
jury the volume of reports containing the former 
decision of the case, in some manner got into the 
jury-room and remained there for an hour or 
more. It was not shown that any one of the 
jurors read the report of the case, but this it was 
impossible for the appellant to do, as a juror can 
not be heard to impeach his verdict, and no one 
else is allowed to be in the room while the jury is 
deliberating. A juror may be heard in support of 
his verdict, however, and the State did not show 
that the book was not read. The case as reported 
contains much of the evidence on the former trial, 
some of'which was held competent and some in- 
competent. It was manifestly such misconduct 
for the jury to read the decision of the former 
trial as entitled the appellant to a new trial. 
Jones v. State, S.C. Ind., May 31, 1883. 


6. MALICIOUS PROSECUTION—PROBABLE CAUSE. 


In order to enable a plaintiff to recover in a suit for 
malicious prosecution, he will be required, in ad- 
dition to the fact that he was prosecuted and ae- 
quitted, to show that he was prosecuted at the in- 
stance of the defendant, and that such prosecution 
was both malicious and without probable cause on 
the pert of the defendant. The want of probable 
causeis a mixed question of law andfact. As to 
the existence of the facts relied on to constitute 
the want of probable cause, that is a question for 
the jury; but what will amount to the want of 
probable cause, in any case, isa question of law 
for the court. If the evidence be legally insuffi- 
cient to be submitted to the jury to prove each of 
the elements of the plaintiff’s case, his action will 
be pronounced groundless, and the defendant not 
‘be called on for his defense. Probable cause is 
such reasonable ground of suspicion, supported 
by circumstances sufliciently strong in themselves 
to warrant a cautious man in believing the party 
accused to be guilty. It is wholly immaterial 
whether the party was or was not, if the facts 
known to the defendant, and only known, were 
such as would warrant a cautious man in believ- 
ing the party was guilty. It is a question of 
dona fides and reasonableness of suspicion and be- 
lief, and not new of guilt or innocence. The fact 
that the party might afterwards turn out to be 
wholly innocent has nothing to do with the rea- 
sonableness of the impression made on the mind 
of the party prosecuting and inducing his action. 
Thelin v. Dorsey, Md. Ct. App., 10 Md. L. Rec, 
No. 14. 


7. MUNICIPAL BONDS — RAILROAD AID BONDS — 


AUTHORITY TO ISSUE. : 

Under an act of the |. gislature of Missouri, county 
courts of counties were authorized to subscribe, 
in behalf of the townships in their respective 
counties, to the capital stock of any railroad 
company within that State, *‘ building or propos- 
ing to build a railroad into, through or near such 
township,’’ and to issue bonds in the name of the 
name ofthe county in payment of such subscrip- 
tion. There was a vote of a township in favor of 
issuing bonds in aid of a particular railroad com- 
pany. The subscription was made and the bonds 
issued, reciting that they were authorized bya 
vote of the people, and were issued under and 
pursuant to an order of the county court by 
authority of the act. When the vote was taken 





and the bonds issued, the company did not pro- 
pose to build a road into or through the township, 
but it was proposing to build one from a point 
nine miles distant from the township to a further 
distance. Interest on the bonds was paid for 
three years. Ina suit on coupons of the bonds by 
a bona Jide holder for value, held, that the courts 
should acquiesce in the determination by the 
qualified voters and the local authorities that the 
proposed road was near the township, and hold 
that there was legislative authority for issuing the 
bonds. Kirkbride v. Lafayette Counly, U.S8.S. 
C., April 2, 1883; 2S. C. Rep. 501. 


8. NATIONAL BANK—INDICTMENT FOR MAKING 

FaLsE ENTRY. 

The general rule is that, in indictments for misde- 
meanors created by statute, it is sufficient to 
charge the offense in the words of the statute, but 
in sll cases the offense must be set forth with 
clearness and all necessary certainty to apprise the 
accused of the crime with which he stands 
charged. It is not sufficient to set forth the 
offense in the words of the statute unless those 
words of themselves fully, directly, and expressly, 
without any uncertainty and ambiguity, set forth 
all the elements necessary to constitute the 
offense intended to be punished; and the fact that 
the statute in question, read in the light of the 
common law and of other statutes, enables the 
court to infer the intent of the legislature, does 
not dispense with the necessity of alleging in the 
indictment all the facts necessary to bring the case 
within that intent. In an indictment of an officer 
of a national banking association, under section 
5209 of the Revised Statutes, for making false en- 
triés in a book, report, or statement of such asso- 
ciation, with an intent to injure and defraud the 
association, or deceive an agent appointed to ex- 
amine the affairs of such association, it is not nec- 
essary to uver that the false entry was made ‘in 
an account of, and in due course of, the business 
of the bank.’’ It is sufficient to allege that the 
false entry was made in a book belonging to and 
in use by the association in transacting its bank- 
ing business,and known and designated as ‘*Profit 
and Loss, No. 6.’’ Where the entries alleged to 
be false are unintelligible without explanation, it 
is perfectly competent for the pleader to explain 
them byinnuendo. When the falsity of the entry 
does not consist in the fact that there was no in- 
terest due from the person named, but in the fact 
that money which the entries declared had been 
received from him on account of interest due had 
not been received from him on that or any other 
account, it is unnecessary to aver that no such in- 
terest was due, and the want of such an averment 
does not render the counts argumentative or re- 
pugnant. Any false entry in any account-book of 
a bank used in transacting its banking business is 
calculated to deceive, and the fact that such false 
entry was not adroitly and skillfully made, and 
would be readily detected by examination of other 
books of account, does not render it any the less a 
false entry with intent to deceive, or relieve the 
act of its criminal character. The statute which 
punishes false entries to deceive agents appointed 
under section 5240 of the Revised Statutes, to ex- 
amine the affairs of national banking associations, 
refers to any entries made with that intent, 
whether before or after the appointment of the 
agent. Where the intent with whieh false entries 
are made is charged to be *‘ to injure and defraud 
the said association, and certain persons to the 
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grand jury unknown, ’’ following the languagefof 
the statute, it is sufficiently averred. The willful 
misapplication of the money and funds of the 
banking association, which is made an offense by 
section 5209, means something different from the 
acts of official maladministration referred to in 
section 5239, and it must be a willful misapplica- 
tion for the use or benefit of the party charged, or 
of some person or company, other than the asso- 
ciation, with intent to injure and defraud the 
association, or some other body corporate or some 
natural person, and it must be charged in the in- 
dictment that such misapplication was so made; 
and where the counts in an indictment charge the 
fraudulent purchase by the defendant, as president 
of a banking association, of certain shares of 
stock ‘‘in trust forthe use of said association, 
and which shares of stock were not purchased as 
aforesaid in order to prevent loss upon any debts 
theretofore contracted with said association in 
good faith,’’ they do not charge a criminal misap- 
plication of funds, but a mere maladministration 
of the affairs of the bank. The words ‘‘wilfully 
misapplied ’’ have no settled, technical meaning, 
and it is not sufficient to aver that defendant, 
** being president of the association, willfully mis- 
applied its moneys and funds by buying therewith 
certain shares of its stock with intent to injure 
and defraud the association, and certain persons 
to grand jurors unknown,’’ as the manner in 
which the application was made, and that it was 
an unlawful one, must be shown by the averments 
United States v. Britton, U. 8. 8. C., April 2, 
1883; 28. C. Rep., 512. 

9. NATIONAL BANK—WILFUL MISAPPLICATION OF 

FUNDS. 

Where an officer of a banking association, being in- 
solvent, submits his own note, with an insolvent 
indorser as security, to the board of directors for 
discount, and they, knowing the facts, order it to 
be discounted, the use by the officer of the pro- 
ceeds of the discount for his own purposes will 
not be a wilful misapplication of the funds of the 
bank, and subject him to a criminal prosecution 
under section 5209 of the revised statutes. A 
count that charges that defendant, the president of 
a banking association, failed to apply certain 
funds standing to the eredit of a debtor of such 
association to the payments of his indebtedness, 
and permitted such debtor to withdraw his funds 
from the association and transfer them to another 
bank, does not charge acriminal misapplication 
by defendant of the moneys and funds of the asso- 
ciation, and is bad. United States v. Britton, U. 
8. 8.C. April 2, 1883; 2S. C. Rep. 526. 

10, NEGLIGENCK—ALIGHTING FROM MOVING TRAIN. 

1. While it is imprudent and evidences a want of 
care, as a general proposition, to alight from a 
train while in motion, whether it was so in a par- 
ticular case, depends entirely upon the circum- 
stances under which the attempt was made. If 
one take no more risk in leaving a moving train, 
than ordinary prudent men would take under like 
circumstances, he is-not precluded from recovery 
by reason of negligence. 2. It was not error in 
the court to charge the jury that ifthe train did 
not stop at the depot the time required by law, 
and appellee was injured thereby, it constituted 
negligence upon the part of appellant. Galveston 
etc. Ry. Co. v. Smith, 8. C. Tex., May 8, 1883; 1 
Tex. L. Rev. 292. 

11. REVENUE Laws — IMPORTATION IN FOREIGN 

MAIL—INTENT. 

Dutiab!a goods cannot lawfully be imported in the 





foreign mail under the international postal treaty 
of Berne, of October 9, 1874. Articles so intro- 
duced are, in the hands of the receiver of them 
from the post-office, liable to seizure by the offi- 
cers of customs. The fact that there was no in- 
tent on the part of the sender or reeeiver of such 
goods to defraud the United States of the duty, 
does not render the customs officer liable to an 
action for making the seizure. Von Cotzhauzen 
v. Nayro, U. 8.8. C., April 9, 1883; 2S. C. Rep. 
608. 

12. SALE—CONSTRUCTION OF CONTRACT—DELIVERY. 

It is a fundamental rule that in the construction of 

contracts the courts may look, not only in the lan- 
guage employed, but to the subject matter and 
the surrounding circumstances, and may avail 
themselves of the same light which the parties 
possessed when the contract was made. When the 
circumstances surrounding the making of a con- 
tract were such that neither party could have con- 
strued it as one of the parties claims it should 
have been construed, the court must reject that 
construction and seek one fairly justified by the 
language of the contract, more consistent with the 
circumstances of the case. When appellant and 
H were the lowest bidders for furnishing oats to a 
military station and H’s bids for furnishing 
2,620,000 pounds, and appellant’s bids for furn- 
ishing 1,600,000 pounds were accepted, and the 
contracts executed, provided that each should 
furnish the amounts for which his bids had been 
adopted, more or less, ‘‘ or such other quantity, 
more or less, a8 may be required from time to 
time for the wants of such station between the 
first day of July, 1877, and the thirty-first of De- 
cember, 1877, in such quantities and at such times 
as the receiving officer may require,’’ the appel- 
lant was not bound to deliver, orthe United 
States to receive in addition to 1,600,000 pounds 
for which his bid was accepted, all the oats 
needed between the dates mentioned, but only 
such other quantity, more or less, in addition to 
the specific quantity named, as might be needed 
from time to time for the wants of the station and 
as he might be required to deliver. Merriam v. 
United States, U. S.S. C., April 9, 1883; 2S. C. 
Rep. 536. 

13. UNITED STATES—CONSPIRACY—NATIONAL BANK. 

In an indictment for conspiracy under section 5440 

the conspiracy must be sufficiently charged. It 
cannot be aided by averments of acts done by one 
or more of the conspirators in furtherance of the 
conspiracy. A conspiracy entered into by and 
and between the directors of a banking associa- 
tion to misapply the moneys of the association by 
procuring the declaration by the association ofa 
dividend greater than the net profits, in violation 
of section 5204 of the Revised Stututes, is not a 
criminal offense against the United States. As 
the procuring cause of a dividend by a banking 
association, when there are no net profits to pay 
itis not a willful misapplication of the moneys 
and funds of the association, under section 5209 
of the Revised Statutes, a conspiracy to commit 
such an act is not made punishable by section 
5440. United States v. Britton, U. 8. 8. C., 
April 2, 1863; 2S. C. Kep. 531. 
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Translated and Edited by Mases A. Dropsie’ 
Esq. from the Fourteenth German Edition 
Two Volumes in one. Philadelphia, 1883: 'T. 
&. J. W. Johnson & Co. 

This hand-book is an epitome of the corpus 
juris civilis and was written by a German Profes- 
sor of law about 1811-1814 and will be found 
chiefly valuable to the American reader, as giving 
in a very small space, an intelligible and availa- 
ble idea of the civil law. The translator has 
omitted, and very wisely we think, in view of the 
needs of the American reader, the great mass of 
notes, oftentimes much more voluminous than 
than the text with which the editors of the hand- 
book, since the death of the author, have incum- 
bered it, though in most instances an at- 
tempt has been made to retain the learning that 
has since been produced. The translation is 
smooth and apt. The typograghy, press-work 
and binding are only fair in quality. 


CORRESPONDENCE. 
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To the Editor of the Central Law Journal: 

I have noticed and read with much interest the 
different suggestions as to the trials of issues of 
insanity, and [ find the most perfect system pre- 
vails in this State. The law is as follows: 

‘*Whenever the plea of insanity is filed, it shall 
be the duty of the court to cause the issue on that 
plea to be first tried by a special jury, and if 
found to be true, the court shall order the defend- 
art to be delivered to the superintendent of the 
asylum, there to remain until discharged by the 
General Assembly.” 

The plea of insanity, is of such a nature, that 
the object of it is to prevent a trial on the 
merits of the case, and the plea must allege that 
prisoner at the time of the trial is insane. 38 
Ga. 491. Issue as to insanity, and general issue 
both may be tried, and a general verdict of guilty, 
or not guilty found. 42 Ga. 9. 

If a person shall become insane after conviction 
sentence is suspended, and the sheriff and ordin- 
ary of the county shall summon a jury of (12) 
twelve to inquire into such insanity, and, if it be 
found the prisoner is turned over to the superin- 
tendent ot the asylum, and there kept till the 
judge of the Superior Court of the county where 
conviction was had is notified that the prisoner ig 
of sound mind,at which time he will issue another 
warrant to command sentence to be executed. 
Code of Ga. J. 

Gainesville, Ga. 
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NOTE: 

——tThe invitation to go to Washington with 
Judge Story did not imply any promise of atten- 
tion after we arrived at that city, as he was care- 
ful to point out when I received it. ‘The fact 
is,’’ said he, ‘I can do very little for you there, 
as we judges take no part in the society of the 
place. We dine once a year with the president, 
and that is all. Onother days we take our dinner 





together, and discuss at the table the questions 
which are argued before us. Weare great asce- 
tics, and even deny ourselves wine, except in 
wet weather.’’ Here the judge paused. as if 
thinking that the act of mortification he had men- 
tioned placed too severe a tax upon human 
credulity, and presently added: ‘* What I say 
about wine, sir, gives you our rule; but 
it sometimes happens that the Chief Justice 
will say to me when the cloth is removed, 
‘Brother Story, step to the window and see 
if it does not look like rain.’ And if I tell him 
that the sun is shining brightly, Judge Marshall 
will sometimes reply: ‘All the better, for our jur- 
isdiction extends over so large a territory that the 
doctrine of chances makes it certain that it must 
be raining somewhere, and it will be safe to take 
something.” 


—— Business in the courts of General Sessions 
has frequently been retarded to an unwarranta- 


; ble extent by the action of ‘green’ jurymen— 


that is, jurymen not accustomed to passing upon 
cases—in not coming to an agreement one way or 
the other in the cases submitted to them. ‘This is 
invariably the case in the early part of the month, 
before the newly impaneled jurors have become 
experineced in criminal matters. This clogging 
of the wheels of. justice has been especially ap- 
parent in part IL. of the court since the opening 
of the term on Monday last, and as a result, the 
amount of business disposed of in that court, out- 
side the taking of prisoners’ pleas, has been nomi- 
nal. On Wednesday a jury, after spending the 
entire day in deliberating ona clear and simple 
case of petty larceny, disagreed. Yesterday, again 
another jury spent many hours in the jury-room, 
and on coming into court in the afternoon an- 
nounced that they. found it impossible to agree 
upon a verdict. Judge Cowing, addressing them 
said: -‘Gentlemen, I am at a loss to imagine what 
sort of evidence will satisfy you. Of course, I 
would not for a moment object to jurors exercis- 
ing their conscientous convictions, but [ am forced 
to take cognizance of the fact that, though we 
have had here some of the clearest cases, both for 
the prosecution and the defense, ever tried. we 
have secured verdicts in only a few instances. 
Now, I am desirous of saving the people all the 
money I can. The are 50 jurors here at an ex- 
pense to the county of $2 per day, and if we are 
not to have any business transacted by them we 
might as well save $50 per day. You are, there- 
fore, discharged from further attendance; and [ 
shall direct the clerk to cut down the panel still 
further, until there shall be only two juries of 
twelve each in attendance.”’ It was subsequently 
learned from one of the jurors who had been ex- 
cused that the jury on which he had served con- 
tained a larger number of pig-headed jurymen, 
who made up the minds on entering the jury- 
room and presistently refused to listen to any 
argument, than had ever been known among a 
like number of men in the history of the court, 
—New York Times. 
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